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1. Process of transformation   

 

One of the basic features of the transnational regimes are the blurred boundaries between 

what is constitutional and what is international. The European legal system has been built on 

the foundations of the international law in the way of establishment of the regional 

organization. Until today, the European Union (EU) still incorporates some typical for the 

international organization structural solutions. Traces of the international legal origins are still 

present in the structure of the primary law (the duality of the Treaties), and in the institutional 

system (organs and associated powers).  Over the years, the European project has grown out 

of the original agreement entered into by the High Contracting Parties. The transformation of 

the international order towards a constitutional, although has not been fully achieved yet and 

maybe never will, had been proceeding unevenly, steered by different factors and dynamics, 

explained by the competing integration theories. Intergovernmentalism emphasizing 

governance management through agencies and negotiating positions of the nation-states, and 

supranationalism, that directs attention on the centralized structures of the EU.2  Despite 

setting up supranational bodies (Common Assembly at that time, Commission, or Court of 

Justice), in order to help intergovernmental in nature Council of Ministers, make the laws and 

resolve potential disputes, the European order was not designed as based on rule of law, 

neither as a constitutional one. However with time, one of the important innovation was 

introduced by the founding Member States that has changed the very nature of this particular 

regional integration project. Once European legal norms were adopted as to be directly 

applicable to the individuals (although only in restricted economic area) conferring them 

rights and imposing obligation, process of the transformation was initiated.  
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Despite significant parallels between the European Union and the federal states, 

international legal origin of the European Union remains a undoubted. Formally, European 

Union remains an international organization,  however with a strong centralized structure and 

hierarchy of sources of law, radically distinct from other international regimes. In the three 

critical areas of legal regulation, i.e. economy, foreign and security policy and citizenship the 

Union implements similar to the federal paradigm of dynamic development, described in the 

nineteenth century by Alexis Tocqueville3, in the context of phenomena of the United States 

political system, as a new type of government, situated between the state and the federation. 

Thus, applying traditional tools of comparative research to the European Union, drawing  

analogy with sui generis American polity seems to be  justified. Not in normative sense but in 

political one, in the context of relations to international law, reference to the constitutional 

arrangements of the United States may improve conducted analyses on the European 

integration  project4.  

 

2. Constitutionalization of the fundamental rights  

 

The starting point, on the path to European constitutional legal order, was a thin substantive 

economic constitution, composed with four freedoms; goods, persons, services and capital (as 

a cornerstones of the free market) and rules on free competition preventing from restriction or 

distortion of competition and abusing of a dominant position within common market. Under 

the freedom of movement and competition laws, individuals (workers or undertakings) were 

granted with rights and obligations. Direct application of the European law to the individuals 

gave birth to the process of constitutionalization distinguishing it from other international 

regimes.  Alec Stone Sweet and James Caporaso present one of the most appealing definition 

of the constitutionalization describing it “as a process by which the EC treaties have evolved 

from a set of legal agreements binding upon sovereign states, into vertically integrated legal 

regime conferring judicially enforceable rights and obligation on all legal persons and entities, 

public and private within EC territory”5.  

Undoubtedly, European constitutionalism, cannot and should not be limited only to a 

certain political principles that define political authority and indicate the normative basis for 
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4 See. R. SCHÜTZE, FOREIGN AFFAIRS AND THE EU CONSTITUTION, SELECTED ESSAYS, 
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its operation. Separation of powers, institutional balance and autonomy are of course, 

indivisible features of the constitutionalized polity, yet equally important pillar of the 

constitutional order is a protection of the fundamental rights.   

In this paper, we will narrow scope of our analysis on the European constitutionalism 

to it external aspect of the fundamental rights6. We tend to answer whether, promotion and 

protection of the individual rights outside of the European Union in a way of influence and 

stimulation has somewhat inward importance for defining its legal order.    

 

2.1. Court’s activism  

 

Before we address the question on the relation between European constitutionalism and the 

EU's international engagement, it is essential to stress that, protection of the fundamental 

rights under the European law goes beyond the purely economic area, because its 

development has followed a jurisprudence of the Court of Justice. This part of our discussion 

is concerned with the notion of a judicial activism in context of the fundamental rights. The 

law-making function, in general was a subject of doctrinal, theoretical, and ideological debate. 

The concept of judicial activism rests on distinction between legal interpretation and judicial 

lawmaking, where court intrudes into political sphere, by giving precedence to specific values 

different than legal ones and shifts itself from law towards politics.7 Undoubtedly it is very 

hard to provide clear distinction between legal interpretation and judicial law-making, if it is 

at all possible. In the European context, the form of institutional structure and the nature and 

language of the Treaties determines tendency towards creation of case law by Court of 

Justice.8   

Historically, the Court has not only recognized through its adjudication essential legal 

doctrines of the supremacy and direct effect, in the landmark cases Van Gent en Loos and 

Costa v. ENEL9 but played a crucial role in placing fundamental rights within the European 

legal order. As J.H.H. Weiler and U. Haltern indicate, supremacy and direct effect together 

with implied powers, preemption and evolving protection of fundamental human rights 

“constitute real hallmarks of a constitutional order, as distinct from a classical international 

                                                           
6 For the purposes of this paper notion of human rights and fundamental rights should be considered as 
interchangeable. 
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law”10 Proclaimed doctrines of direct effects and supremacy, established the European law as 

a supreme law of the land that trumps conflicting laws of the Member States. Implication of 

such a hierarchy was that national constitutions were no longer sufficient in safeguarding 

fundamental rights. Therefore, as it has been highlighting in the literature11, the Court through 

its case law, has continued further constitutionalization by affirmation fundamental rights, 

which later found its expression in formal treaty revisions. Although the Treaties of Paris and 

Rome contained no explicit fundamental rights reference, in Stauder12 case the Court of 

Justice invoked the “fundamental human rights enshrined in the general principles of 

Community law and protected by the court” declaring them as reference point for 

interpretation of the legal EU measures. Similarly in subsequent case Internationale 

Handelsgesellschaft13 Court held that “fundamental rights forms an integral part of the general 

principles of law protected by the Court of Justice. The protection of such rights, whilst 

inspired by the constitutional traditions common to the Member States, must be ensured 

within the framework of the structure and objectives of the Community…”14. Significantly, 

the Court restated primacy of EU law over domestic legal systems even in the area of the 

fundamental rights, that is in my understanding in area of constitutional law.  Furthermore, in 

Nold 15case Court stated that “international treaties for the protection of human rights on 

which the Member States have collaborated or of which they are signatories, can supply 

guidelines which should be followed within the framework of Community law”16 recognizing 

international treaties as additional source of the fundamental rights. Finally in the line of 

                                                           
10 J.H.H. Weiler, U.R. Haltern, Constitutional of International? The Foundations of the Community Legal Order 
and the Question of Judicial Kompetenz-Kompetenz, 340 in THE EUROPEAN COURT AND NATIONAL 
COURTS – DOCTRINE AND JURISPRUDENCE, A. M. Slaughter, A. Stone Sweet, J.H.H. Weiler ed., Hart 
Publishing (2000).     
11 J.H.H. Weiler, Introduction: The Reformation of European Constitutionalism, 221 IN THE CONSTITUTION 
OF EUROPE, J.H.H. Weiler ed.,  Cambridge University Press (1999).;. A.J. Menéndez, Three conceptions of 
the. European Constitution, in Developing a Constitution for Europe 109-28, E. O. Eriksen, J.E. Fossum, A. 
J.Menéndez ed., Routlege (2004); A. Sbragia, From “Nation State” to “Member State”: The Evolution of the 
European Community 69-89 in EUROPE AFTER MAASTRICHT, AMERICAN AND EUROPEAN 
PERSPECTIVES, M. Lutze red., Berghahn Books (1994).; M. Schapiro, European Court of Justice, Euro-
politics: Institutionalised Policymaking 123-51, in EURO-POLITICS: POLITICS AND POLICYMAKING  IN 
THE“NEW” EUROPEAN COMMUNITY, ed., A. Sbragia, The Brookings Institution (1992).; A.M. Burley, W. 
Mattli, Europe before the Court: a political theory of legal integration, 47 INT’L ORG., (1993).; E. Stein 
Lawyers, judges and the making of a transnational constitution, 75 AM. J. INT’L. L, 1-27  (1981).; J.H.H. 
Weiler, The Transformation of Europe, 100 YALE L.J., 2426 (1991).; A. Stone Sweet, T. L. Brunell, 
Constructing Supranational Constitution: Dispute resolution and governance in European Community,  92 Am. 
POL. SCI. REV. 63-81 (1998). 
12 Case 26/69, Erich Stauder v City of Ulm – Sozialamt [1969] ECR 419 
13 Case 11/70  Internationale Handelsgesellschaft mbH v Einfuhr- und Vorratsstelle für Getreide und Futtermittel 
[1970] ECR 1125 
14 Id at. para 4 
15 Case 4/73 Nold v Commission [1974] ECR 491  
16 Id at. para 13 
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adjudication in Hauer case 17 Court laid down that “…infringement of fundamental rights by a 

measure of the community institutions can only be judged in the light of community law 

itself”18. Thus, the fundamental rights became an integral part of the European legal order and 

as a general principles of law have been emerged out of the Court’s case law.  

In mid and late 1970’s, political process only echoed fundamental rights jurisprudence 

through nonbinding declarations e.g. Copenhagen Declaration on European Identity of 1973, 

Joint Declaration Concerning the Protection of Fundamental Rights of 1977 or Declaration on 

Democracy of 1978. One of the signs of the imminent change in the approach towards the 

fundamental rights, was expressed by the European institutions and the Member States was 

the Single European Act of 1986 were in preamble signatories declared that they were  

“determined to work together to promote democracy on the basis of the fundamental rights 

recognized in the constitutions and laws of the Member States, in the Convention for the 

Protection of Human Rights and Fundamental Freedoms and the European Social Charter, 

notably freedom, equality and social justice”19 

Not without significance for rooting fundamental rights in European legal order was 

further  active position of the Court, which in the judgment les Verts in 1988, applied with 

remarkable courage, clear constitutional language stating that “the European Economic 

Community is a community based on the rule of law, inasmuch as neither its Member States 

nor its institutions can avoid a review of the question whether the measures adopted by them 

are in conformity with the basic constitutional charter, the Treaty”. In les Verts case  the Court 

evidently extended limits of its jurisdiction under Article  263  (ex. 173) TFUE presenting 

interpretation of this provision according to which, measures not only adopted by the Council 

and the European Commission but also acts of the European Parliament were a subject of 

review in the context of legality.  Likewise, a few years later Court underlined, in the Opinion 

1/1991, that not only Member States, but also individuals enjoy legal personality under 

European law, which was reaffirmation one of the most profound characteristics of 

constitutional order. Some may argue that federal as well.  

Lastly, the Maastricht Treaty incorporated fundamental rights jurisprudence in the way 

of formal treaty change by setting forth in Article 6(1) of the Treaty on European Union 

(TEU)  that “The Union is founded on the principles of liberty, democracy, respect for human 

rights and fundamental freedoms, and the rule of law, principles which are common to the 

                                                           
17 Case 44/79 Liselotte Hauer v Land Rheinland-Pfalz ECR [1979]  03727 
18 Id. at para 14 
19 OJ L 169 of 29.6.1987 
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Member States”. So it was in the in Article 7 of the Amsterdam Treaty which introduced a 

political sanction for “serious breach by a Member State of principles mentioned in Article 

F(1) and listening in art 49 TUE condition for accession a new Member Stated based on the 

fundamental rights.  

In late 1990’s European Council commenced talks and deliberation process on a new 

European “Bill of Rights” for Europe and set up Convention with accorded task to prepare 

draft of a new legal document, with aim of consolidation fundamental rights catalogue. In 

1999, during Cologne European Council, it has been decided between the Member States “to 

established a Charter of fundamental rights in order to make their overriding importance and 

relevance more visible to the Union’s citizens” with its final status to be resolved by the 

Constitutional Treaty.  Employing, as it was agreed in Tampere Council, an unconventional 

mode of deliberation, Convention (composed of representatives of Heads of States and the 

President of Commission as well as of members of the European Parliament and national 

parliaments) it was designed fulfilled its task and prepare the Charter. The new document 

contained  following titles; dignity, freedom, equality and citizens’ right marking a milestone 

step towards fundamental rights constitutionalization. Deriving from the heritage of the 

Universal Declaration Human Rights and other United Nation’s pacts and declaration, so the 

European Charter of Human Rights and Charter of the Fundamental Social Rights of Workers 

of 1989, case law, not only Court of Justice but also European Court of Human Rights, 

Charter accounted rights on the field data protection, asylum, transparency and good 

administration. Charter made them more visible for the public as it was declared. Once Treaty 

of Lisbon entered into force, on 1 December 2009, the Charter became legally binding. 

Already quoted before Article 6(1) TEU now provides that ‘the Union recognises the rights, 

freedoms and principles set out in the Charter of Fundamental Rights of the European Union 

… which shall have the same legal value as the Treaties’. Therefore, The Charter, constitutes 

primary source of the EU law and as such it serves as a parameter for scrutinizing the validity 

of the secondary EU legislation and legal measures adopted by the Member States.  

Having in mind Opinion 2/13 delivered by Court of Justice on Union’s accession to 

the  European Convention on Human Rights where Court defended “autonomy enjoyed by 

EU law in relation to the laws of the Member States and in relation to international law”20 and 

its own supreme position in the interpretation of those fundamental rights within the 

framework  and objectives of the EU we could argue that despite commitment under Article 
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6(2) TEU, fashioned in order to bring to the coherence of the system of fundament rights 

protection in Europe, adoption of the Lisbon Treaty itself constitutes a final chapter in the 

process of inclusion of the fundamental rights into constitutional framework of the EU. This 

completes the process of constitutionalization in the context of the fundamental rights for 

now. Charter contains a six categories of rights; rights of human dignity, freedom, equality, 

solidarity, rights to justice and citizenship. Together with a general principles of law 

guaranteed by the national constitutional traditions and the European Convention for the 

Protection of Human Rights and Freedoms, Convention it is a main source of the fundamental 

rights. Even though, Charter has improved visibility of the fundamental rights, its broad scope 

overlaps two other instruments of protection (ECHR and general principles of law) increasing 

its complexity. Complexity about the content of the EU fundamental rights is a byproduct of 

its historical development. Lack of a single instrument might be a subject of profound 

criticism due interrogation of the sources of law.21       

 Additionally, despite the absence of positivized constitution, Charter along with 

Treaties, principles established by the Court of Justice, and decisions taken at European 

Council and those established through political practice (European Parliament) constitutes a 

basic element of the European constitutional architecture. Because the European 

constitutional arrangement is a product of an evolution, an open-ended process, it “accepts 

contestation and non-fixity as a way of life”22.  Thus, we might expect for instance after 

withdrawal of United Kingdom from UE, reinvigoration of the discussions on that matter 

through undoubted future proceedings before the European and domestic courts. 

In conclusion, as  fundamental rights were not originally included in the founding 

Treaties, the Court of Justice itself was responsible for the development of their 

conceptualization. The process of conceptualization has occurred in stages, mainly inspired by 

the Court, later to be institutionalized by the way of formal reforms of the EU primary law. In 

the course of its case law, first Court established that the fundamental rights are general 

principles of the European law and constituted them a criterion of legality for the secondary 

legislation adopted by the EU institutions. Later on, also due Court’s adjudication the scope of 

the fundamental rights was extended as criterion of legality for normative acts of the Member 

States as in federal states binding both federal without regard to the substantive division of 

competences. The second stage on the way was the revision of the existing normative acts, 
                                                           
21 See. B. de Witte, Too much constitutional law in The European Union’s Foreign Relations? 3-17 in EU 
FOREIGN RELATIONS LAW, M. Cremona, B. De Witte ed., Hart Publishing (2008).   
22 J. Shaw, Process, Responsibility and Inclusion in EU Constitutionalism: a contribution to the debate on a 
constitutional architecture, 9 EUR. L. J. 48 (2003) 
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mainly through form changes e.g. introduced by the Single European Act or the Treaties of 

Amsterdam and Nice. Finally, the process ends with proclamation and the entering into force 

of the Charter of the Fundamental Rights. 

 

3. Fundamental rights and external powers.  

 

The issue of the Union's external actions in the field of protection of the fundamental rights 

raises the question of its competence to act internationally. This question raises another 

question, how impact that the EU has in relation to the third countries in the protection of the 

fundamental rights area affects the constitutional identity and autonomy of the EU polity.  

The main legal principle that governs the issue of the relationship between the public 

international law and the European law is the autonomy of the European Union legal order. 

Autonomy of the EU legal system has two distinct dimensions, internal and external. The 

relationship between EU law and the legal systems of the Member States have already been 

established on the basis of the principles of the supremacy and direct effect, while relations 

with international law are somehow unsettled definitely. Borrowing from the writings on the 

relations between international law and EU law23, international agreements are placed 

between primary and secondary law of the EU, meeting hierarchical differentiation of laws as 

systemic requirement of  every legal system.  Under the Lisbon Treaty,  the external relations 

of the European law are founded in Article 3(5) TUE stating that in “relations with the wider 

world, the Union shall uphold and promote its values and interests and contribute to the 

protection of its citizens. It shall contribute to peace, security, the sustainable development of 

the Earth, solidarity and mutual respect among peoples, free and fair trade, eradication of 

poverty and the protection of human rights, in particular the rights of the child, as well as to 

the strict observance and the development of international law, including respect for the 

principles of the United Nations Charter.” Respect and promotion of values is inspired under 

the 21 TEU “its own creation, development and enlargement, and which it seeks to advance in 

the wider world: democracy, the rule of law, the universality and indivisibility of human 

rights and fundamental freedoms, respect for human dignity, the principles of equality and 

solidarity, and respect for the principles of the United Nations Charter and international law”. 

                                                           
23 See. Schütze, supra note 4 at 47; R. A. Wessel,  Flipping the Question: The Reception of EU law in the 
International Legal Order, draft paper presented at the seminar Constructive Links or Dangerous Liaisons? The 
Case of Public International Law and European Union – Queen Marry, University of London, 25-26 June 2015   
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In other words common values, including the fundamental rights and freedoms constitute a 

guidance in relations with third countries.     

In this context, it is particularly significant, that the fundamental rights are part of the 

EU treaty objectives and commitments, recognized  as an integral  part  of  the  general  

principles  of  law. Again, Court as first came to the aid, addressing the issue whether UE 

exercises a competences in foro externo? It the Opinion 2/9424 that dealt with Union’s 

accession to the European Convention on Human Rights, Court observes that  “in  the  field  

of  international  relations,  at  issue  in  this  request  for  an  Opinion,  it  is  settled  case law  

that  the  competence  of  the  Community  to  enter  into  international  commitments  may  

not  only  flow  from  express  provisions  of  the  Treaty  but  also  be  implied  from   those  

provisions”. Incidentally, now this competence has been granted in Article 6(2) TEU. 

However, due the dispersion of standards of protection of the fundamental rights in the 

European law, since issue arises in a number of Union's external actions and does not limit to 

The Common Foreign and Security Policy (CFSP). We can argue that Union’s role as 

contributor to international relations is characterized as an action of mainly economic power, 

which reflects the EU’s constitutional tradition (The Common Commercial Policy and 

Association policy).      

 Critical for later discussion is also that since the Treaty of Nice25 the Member States 

have modified regulations on economic cooperation with third countries. In accordance to 

Article 211 TFEU, the Community shall carry out, within  its  spheres  of  competence,  

economic,  financial  and  technical cooperation  measures  with  third  countries, contributing  

“to the general objective of developing  and consolidating democracy and the rule of law, and 

to the objective of respecting human rights and fundamental  freedoms.” Today,  rules on the 

Union’s external relations are set out in the Parts IV and V of the TFUE and to Title V of the 

TUE.  

For the purposes of this paper, I wish to limit our inquiries to two examples of the 

legal instruments (consensual and autonomous) used  by the EU in external relations, under  

Parts IV and V of the TFUE, arguing that apart from active stance of the European judiciary, 

there are other external factors that have been shaping constitutional architecture of the 

Union.  In my opinion those instruments have a special importance, and may confirm the 

thesis of this paper, which I would like to defend. 

 

                                                           
24 Opinion 2/94 [1996] ECR I-1759 
25 OJ C 080, 10/03/2001 P. 0001 - 0087 
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3.1. Conditionality clause  

 

Human rights clauses have been built in the international agreements on trade and cooperation 

and also in association agreements between Union and the third parties since the early 1990’s. 

Both types of agreements were a classic means for the Union’s development policy. The 

rationales behind those clauses were to create a tools to support new and fragile democracies, 

emerging especially after fall of Berlin wall, through specific motivations. On the ground of 

the conditionality clauses abuse of the human right might be a reason for suspension of a 

given treaty entered with EU, making it impossible for implementation. For a first time, 

conditionality was the most fully expressed in the Council conclusions of 199726, later to 

become a core principle governing relations with the third countries marking European 

influence on global policy-making. However, this type of contractual closes had been present 

prior Council conclusions, gradually developed in numerous consensual agreements 

concluded by the European Community (EC) and then EU. Under the international law term 

of conditionality stands for requirement of international or supranational organizations to 

respect a human rights and democracy by the third countries in development aid and bilateral 

trade. As example of conditionality serves the Lomé Convention IV as one of the oldest 

agreements providing socio-economic cooperation, concluded by the EC with the countries of 

Africa, Caribbean and Pacific (ACP) region. Convention was design to grand non-reciprocal, 

preferential market access for goods coming from ACP countries. Despite obvious but 

intentional asymmetry in trade, agreement reached during the negotiation of the Lomé 

Convention in 1989 contained conditionality clause expressed in Article 5 where both parties 

agreed that “Cooperation  shall  be  directed  towards  development  centred  on  man,  the  

main  protagonist  and  beneficiary  of  development,    which    thus    entails    respect    for    

and     promotion  of  all  human  rights.  Cooperation  operations  shall  thus  be  conceived  

in  accordance  with  the  positive  approach,  where  respect  for  human  rights  is  

recognized  as   a   basic   factor    of   real   development   and   where   cooperation    is   

conceived    as   a   contribution   to   the   promotion  of  these  rights”. Agreements of a 

similar wording was then concluded in subsequent agreements with Argentina in 1990 or 

Estonia in 1992. Here, Article 21 of the Agreement on Trade and Economic Cooperation 

signed by the EC and Republic of Estonia contained important breakthrough expressed in the 

                                                           
26 Council conclusions on the principle of conditionality governing the development of the European Union's 
relations with certain countries of south-east Europe, adopted on 29th April 1997, European Commission - 
Bulletin of the European Union, 4/97 
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possibility of suspension of the application of the agreement, but only in serious cases. This 

tendency was kept and the formula was later strengthen in the Agreement between the EU 

Member States and the Republic of Bulgaria getting its final form applied to (by the European 

Commission’s recommendation) to the relation of the ACP countries, now governed by the 

Cotonou Agreement revised in 2010. The main objective of the agreement was reduction of 

the poverty27 but with different instrumentalities than Lomé Convention. New approach was 

based on possible differentiation in the trade relations between ACP states. Nevertheless, 

Article 9 Cotonou Agreement refers to the cooperation based on the development centered on 

the human person, and calls for “respect of all human rights and fundamental freedoms, 

including respect for fundamental social rights, democracy based on the rule of law and 

transparent  and accountable governance are an integral part of sustainable development”  

Due to the limitations of this article it is possible only briefly  depict  an evolution of 

the conditional clause.  It would be very difficult to present a comprehensive discussion on 

the specifics of all the agreements and terms of cooperation between Union and third   

countries. Nevertheless, it is worth noting that although the content of the conditionality 

clause is not uniform, the cooperation takes place also with regional bodies (Central American 

Integration System, or MERCOSUR, ASEAN) and the countries of the Mediterranean, the 

Balkans and Asia regions. Due a limited use of the conditionality clauses in order to terminate 

international agreements with EU we may argue, that they basic premises was to launch a 

dialog and forum for exchange opinions outside of trade.  Dialog that implies interaction and 

mutual influence.      

 

3.2. Constitutional implications of the enlargement 

 

According to the European law, respect to the human rights standards is required for 

accession to the Union. Treaty of Amsterdam introduced a new Article 49 TEU obligating  

candidate states to respect the principles of Article 6 (1) TEU. The procedure of meeting those 

requirements by the applicant states was set up in the Commission’s document Agenda 2000. 

Additionally, political conditions for the  membership have been established before, in form 

of Copenhagen criteria created by the European Council  in 1993 which  unofficially played 

essential role in the accession process, calling for the protection of human rights and 

preservation of rule of law and principles of democracy.  

                                                           
27 See. Article 1 of the Cotonou Agreement  
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As it is observed in literature the enlargement of EU eastwards in 2004 was shaped by 

the conditionality in general “revealing asymmetries between the parties involved.28 I believe 

that asymmetries between inconsistency of binding  rules on fundamental rights since Treaty 

of Amsterdam and admission criteria, constitute an alternative, external factor that has shaped 

constitutional design of the EU. Demonstrated the lack of coherence of the European legal 

order in the field of fundamental rights during the period of accession could have influenced 

the European integration. Cesare Pinelli argues that reforms that at time, were supposedly to 

be brought by the Constitutional Treaty were aftermath of lack of full  understanding about 

the content of the Article 6 TUE in relation of the Vienna Declaration and Progamme of 

Action of 199329 As Sionaidh Douglas-Scott points out, the negotiations conducted on 

accession created situation “somewhat ironic with existing members showing a poorer record, 

for example, of ratification of international human rights instruments, and their protocols, then 

some candidate countries. And, of course, the EU is not itself a member of ECHR”.30 In my 

view, this irony described triggered further constitutionalization of the fundamental right 

within EU legal system and  initiated preparation works on establishment of a new 

constitutional treaty, The Charter of Fundamental Rights and the EU accession to the ECHR.   

 

3.3. EU autonomous measures and policy feedback 

 

The European Union has a wide range of measures to promote fundamental rights. Measures 

are often of a financial nature. The ground for such an activity is found in the European 

Consensus on Development of 2005. An interesting document stating policy of the EU on the 

fighting poverty and promoting stability and democracy. This document determines the 

axiological change of the European legal order. Before this policy statement was release there 

was a lack appropriate source of laws and funding. Due constitutional reasons and matters of 

legality introduction of the proper procedure was required. Prior introduction, in United 

Kingdom v. Commission31 case the Court stood on the position that Commission by financing 

autonomous initiatives related to the poverty and social exclusion before specific Council 

Regulation was adopted, breached Article 4(1) EC Treaty. Accordingly, the Court upheld the 

argumentation presented by the government of Great Britain which lodged the application and 
                                                           
28 C. Pinelii, Conditionality and Enlargement in Light of EU Constitutional Developments, 3 EUR. L.J. 357, 
(2004).; Päivi Leino, Human Rights and “Common Values” 261 in EU FOREIGN RELATIONS LAW, M. 
Cremona, B. De Witte ed., Hart Publishing (2008).     
29 Id. at 359 
30 S. DOUGLAS-SCOTT, CONSTITUTIONAL LAW OF THE EUROPEAN UNION, 464 (2002). 
31 Case C-106/96, United Kingdom v. Commission [1998]  ECR I-2729   



13 
 

annulled the Commission’s decision on the grands for projects. This  in turn, resulted with 

adoption the Council Regulation Council Regulation 975/199932. For Philip Alston and J.H.H. 

Weiler, judgment brought about “urgent need to consider draft regulations concerning the 

EU’s external human rights policies, and increased awareness of entirely unsatisfactory legal 

basis of many activities needed to monitor and promote respect for human rights within 

Union. The time has come, therefore for the Union to meet its responsibilities and to develop 

coherent, balanced and forward looking human rights policy”33 In this respect I would argue, 

that link between ruling in United Kingdom v. Commission case and Council Regulation 

975/1999 and subsequent European Parliament and Council Regulation 1889/2006 and 

Regulation 235/201434. If we take a closer look on the legal basis of those three acts, we will 

immediately notice how much clearer reference to the codified fundamental rights has 

become (now Regulation 235/2014 refers to the Articles 209 and 212 TFUE, but also to 

Articles 2 and 21 TUE). In my opinion, the relationship between the action of the 

Commission, the Court of Justice ruling and regulatory reform establishes the argument 

proving the thesis that, external aspect of the fundamental rights influenced inwardly with 

respect to the EU legal system. The policy feedback mechanism consists of the idea that in 

order to influence third countries in the sense of promotion and support of democracy and 

human rights there is a legal requirement for specified source of law, thus EU’s engagement 

in international relations works both ways. Union acts internationally because of substantive 

law of the Treaties, but also the same Treaties law must be fashioned specifically because EU 

engages into international relations exercising its capacity. The ruling was a reaction to ad hoc 

autonomic actions of the European Commission. Revision of the Treaty of Amsterdam has 

been a significant follow up of need expressed by the Court. Since then, Treaty provided that 

European Union foundation are based on principles of human rights and rule of law. Treaty 

also required the Court to apply standards of the human rights protection to European 

secondary law, changed and expanded European policy in the area of discrimination. The 

Treaty reform fashion general attitude toward fundamental rights in Police and Judicial Co-

operation in Criminal Matters area and set up procedure of suspension the rights of Member 

State in their breaches.      
                                                           
32 Council Regulation (EC) No 975/1999 of 29 April 1999 laying down the requirements for the implementation 
of development cooperation operations which contribute to the general objective of developing and consolidating 
democracy and the rule of law and to that of respecting human rights and fundamental freedoms 
33 P. Alston, J.H.H. Weiler, An ‘Ever Closer Union’ in Need of a Human Rights Policy: The European and 
Human Rights 8 in THE EU AND HUMAN RIGHTS ed., P. Alston, M. Bustelo, J. Heenam, Oxford University 
Press (2011). 
34 European Parliament  and  of  the Council Regulation (EU) No  235/2014 establishing a financing  instrument  
for  democracy and human rights worldwide. 
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Conclusions  

  

The present study sought to demonstrate that the transformation of the European Union 

towards the constitutional order  has been directed not only by the internal factors. Terms of 

accession of a new Member States as well as the requirement of a proper legal basis for 

autonomous EU external actions, as a  manifestation of that of the Union’s contribution to  the 

international law, may have a greater implications within the EU’s legal system. Implications 

of the constitutional significance. As it turns out, an expense of possessing impact on the 

external relations in the area of fundamental rights, is a need for reforms aimed at ensuring the 

consistency of the EU internal legal system. 
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