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The Contribution of Private Legal Initiatives in the European Union to International Law in 

the area of Commercial Law 

 

1. Introduction 

 

This paper explores the impact of the European Union (EU) on international law from a private 

international commercial law perspective. This paper analyses the impact that non-state rules 

have on international commercial law. The focus is on non-state rules who were primarily 

drafted to be applicable within the European context. This paper discusses whether these 

instruments have any impact on international commercial law and if so what this impact is.  

 

In first instance this paper defines the meaning of non-state rules and discusses the different 

non-state rules developed in the area of European contract law. These instruments include the 

Principles of European Contract Law, the Draft Common Frame of Reference, the Code of 

General Contract law developed by the Academy of European Private Lawyers, and the 

Common Core of European Private Law Project (Trento Project). These are all private 

initiatives that aim to contribute to the further development of European private law. These 

instruments have contributed to this development in different ways through for instance their 

usage in policy and legislative documents. However, what have these instruments achieved 

beyond the context of the EU? Can they be said to have contributed to the development of 

international commercial law? The second part of this paper analyses the impact these 

instruments have had beyond the European Union, by studying their usage in theory and in 

practice. 
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The term non-state rules is used to denominate those rules that have an anational origin. Non-

state rules can be uncodified, such as trade usages and general principles, or they can be 

codified, such as restatements, model laws, and standard contract terms. Their origin can be 

spontaneous or they can be created on purpose by (international) organisations and other 

bodies. The focus here is on the second category: those instruments that are codified and created 

by organisations.  

 

This category of sources is also known as soft law. The term soft law is mainly used in public 

international law which is why it is preferable to use the term non-state rules in the context of 

international commerce. This is not to say it is perfect, but it is clear and precise. The words 

non-state can be perceived as a negative terminology as it lays out what non-state rules are not 

rather than what they are. The reason is that non-state rules have diverse origins. The one thing 

in respect to their origin they have in common is that it lies outside the realm of the nation state. 

Therefore, non-state is the common denominator that unifies these rules. Non-state does not 

necessarily mean that there is no connection at all with the state. A remote connection is 

possible. Organisations like UNIDROIT are founded and funded by nation states.1 Even though 

in their daily functioning they have a great deal of autonomy; their mandate is determined by 

the funding states. Non-state should be seen in this context as not originating within a domestic 

legislation or on behalf of one. The word rules is used instead of law as it is neutral and 

comprehensive enough to apply to all elements, including those whose status as a source of 

law is more debatable.   

                                                 
1 UNIDROIT is the International Institution for the Unification of Private Law which was set up in 1926 as an 

auxiliary organ of the League of Nations and was re-established in 1940 as an international organisation.  Its 

purpose is to harmonise private law, especially in the field of international commerce. 
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Codified non-state rules can be divided in several categories. The four main categories are: 

model laws, model contracts, restatements of law, and guides/doctrinal documents. The term 

restatement of law can be slightly confusing because it puts in mind the Restatements of Law 

of the America Law Institute (ALI). The Restatements of the ALI are aimed at the courts and 

not at the parties to a contract. Nevertheless, it remains the most adequate term to define this 

type of instrument as it consists of principles and rules that restate existing law to a certain 

extent. Codified non-state rules aimed at international commercial law are mainly developed 

by international organisations and other private bodies. These include UNCITRAL, 

UNIDROIT, and the International Chamber of Commerce.   

 

Over the past decades there has been great interest in the possibilities of developing a 

harmonised commercial contract law within the EU. Harmonisation of contract and 

commercial law in the European Union could take several forms. The first would be to develop 

a European contract law through the European legal system by creating appropriate binding 

measures (regulations and directives) that would in the end unify contract law to some extent.  

This body of law could apply to only international contracts (or international contracts within 

Europe) or to all contracts which would also include domestic contracts. It could thus be 

specifically aimed at international contracts or at all (commercial) contracts. The second is the 

far more ambitious idea to draft a European civil code in which a unified law of obligations 

would be at the core. The third option would be to create non-state rules which through their 

usage in practice could harmonise European contract law. These types of instruments do not 

rely on any official state support, but on the endorsement by the international business 

community and on scholarly support. There is however one important caveat: such instruments 
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can only contribute to harmonisation in so far that they can be used and applied not just in 

arbitration but also in court litigation. If they cannot be applied by courts this hampers their 

contribution to harmonisation as arbitral awards are often not published which makes it difficult 

to establish a substantial body of case law. Therefore, private international law and domestic 

contract law should allow for the usage of non-state rules in order for these to be truly effective 

at harmonising international commercial law. 

 

Currently there are no concrete plans to draw up a mandatory European contract law. The plans 

for this, along with the more ambitious plans for a European Civil Code, have been under 

discussion going back as far as 1989 when the European Parliament initiated a study on this 

subject.2 This idea resurfaced on several occasions, yet there are severe questions about the 

feasibility and whether this falls within the competences of the EU.3 One of the core areas of 

this eventual European Civil Code would most likely be contract law as most experts are in 

agreement that more sensitive areas such as family law should be left out of the project. At 

least initially as these areas would be more difficult to reach consensus on. This discussion on 

the feasibility or desirability of this falls beyond the scope of this paper.4 Partly because of this 

                                                 
2 The Private Law Systems in the EU: Discrimination on Grounds of Nationality and the Need for a European 

Civil Code, Working Paper, Directorate General for Research, p3 

http://www.europarl.europa.eu/workingpapers/juri/pdf/103_en.pdf  
3 The question whether or not the EU has the legal competence to unify contract law falls outside of the scope of 

this paper. For a debate on this please see for instance: Esther van Schagen, ‘The Proposal for a Common 

European Sales Law: How its Drafting Process Might Affect the Optional Instrument’s Added Value for 

Contract Parties and its Success’ in A Keirse and M Loos (editors), Alternative Ways to Ius Commune 

(Intersentia 2012)   
4 For a further discussion of this please see:  

Jan M Smits, ‘European Private Law: A Plea for a Spontaneous Legal Order’ in Deirdre M Curtin, Jan M Smits 

and others (editors), European Integration and Law: Four Contributions to Celebrate the 25th Anniversary of 

Maastricht University’s Faculty of Law (Antwerp-Oxford 2006) 

Pierre Legrand, ‘Against a European Civil Code’ (1997) 60 Modern Law Review 44 

Hugh Collins, The European Civil Code: The Way Forward (Cambridge University Press 2008)  

Geraint Howells, European Contract Law Reform and European Consumer Law -- Two Related but Distinct 

Regimes (2011) 7 European Review of Contract Law 173, 176 

http://www.europarl.europa.eu/workingpapers/juri/pdf/103_en.pdf


JOHANNA HOEKSTRA 

9/1/16 

THE CONTRIBUTION OF PRIVATE LEGAL INITIATIVES IN THE EUROPEAN UNION TO 

INTERNATIONAL LAW IN THE AREA OF COMMERCIAL LAW  

 

5 

 

vacuum non-state rules were developed in the area of contract law. These instruments can be 

categorised as guides/scholarly doctrine and restatements of law.  

 

2. Non-State Rules and the European Union 

 

Professor Ole Lando founded the Commission on European Contract Law with the goal to 

discover the common European principles of contract law which could then in turn serve as a 

building stone towards an eventual common European contract law. This commission was a 

private initiative from professor Lando. The Principles of European Contract Law (PECL) were 

developed by this Commission on European Contract Law (commonly referred to as the Lando 

Commission after its president) with the aim to enunciate the rules of contract law which are 

common to the member states of the European Union. The work was done independently of 

the EU institutions. Although the European Commission showed some interest during the 

initial stages of the project no European bodies were involved and the project received no 

formal status (although plenty of informal endorsements.) 5  

 

The work started in 1982 and the PECL were published between 1995 and 2003. Part I, dealing 

with performance, non-performance and remedies, was published in 1995. A revised version 

of Part I alongside Part II was published in 1998. Part III deals with issues of assignment, 

assumption, statutes of limitation, procedural issues, capitalisation of interest and the effects of 

illegality and was published in 2003. Part III is published separately whereas Part I and II are 

now integrated into one document. The PECL are annotated with a list of comparative 

references. The aim of the PECL is to create general principles and rules that could someday 

                                                 
5 Ole Lando, ‘The Common Core of European Private Law and the Principles of European Contract Law’ (1998) 

21 Hastings International and Comparative Law Review 809, 819 
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replace contract law in the member states.6 The authors did not merely use the most 

commonplace solutions, but made choices between these solutions and innovated on these in 

order to come up with a coherent and usable set of of principles. The PECL are intended for 

international and domestic contracts. They are intended for consumer contracts as well as for 

commercial contracts. 

 

The PECL have five functions according to the pre-amble. First of all, they can be used as the 

choice of law in a contract, secondly they can be used as an inspiration for courts, thirdly they 

can be used as a basis for harmonisation of contract law, fourthly they represent a modern 

formulation of the lex mercatoria, and fifthly they are a foundation for European legislation.7 

It is especially in this last function that the PECL are used. The practical applicability of the 

PECL has been limited for several reasons. The Lando Commission is no longer in function 

which means that there is no structural framework to update the PECL, although a working 

group has published some revisions in 2008.8 Another reason is that the PECL have become a 

basis for further projects in the harmonisation of European contract law and have in some ways 

been absorbed by these.9  

 

What is the legal standing of the PECL? They could be used as contractual rules and derive 

their authority from the contract. They could be used as the law of the contract if private 

                                                 
6 David Oser, The Unidroit Principles of International Commercial Contracts: A Governing Law (Martinus 

Nijhoff 2008) 3 
7 Jan M Smits, ‘Convergence of Private Law in Europe ‘in Esin Örucü and David Nelken (Editors), 

Comparative Law, A Handbook (Hart Publishing 2007) 233 
8 Principes Contractuels Communs – Projet de Cadre Commun de Référence (Association Henri Capitant des 

Amis de la Culture Juridique Française & Société de Législation Comparé, 2008). These revisions were made 

by several members of the Study Group towards a European Civil Code, but this was done independently from 

this group. 
9 Michael Joachim Bonell, ‘The CISG, European Contract Law and the Development of a World Contract Law’ 

(2008) 56 American Journal of Comparative Law 1, 11/12 
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international law allows for this. Their value beyond that is subject to debate. The PECL were 

not prepared under the umbrella of an organisation, but that is in itself not a reason to disqualify 

the legal value of the PECL.10 Smits argues that their main utility is found in academic research 

where they can help with the study of legal systems and being a ‘language of communication 

among students and scholars from different countries.’11 Smits does not comment on their legal 

value, but he sees the PECL as having more academic than practical importance. In that case 

the PECL could be a legal doctrine/opinion/scholarship for contract law in the EU. 

 

On the other hand, Zimmerman questions whether the PECL represent an adequate picture of 

European contract law: they venture beyond this and cover parts of the general law of 

obligations, they are not specific enough, and they do not take the Acquis Communautaire into 

account sufficiently.12 As they have been published in three parts an overlap can be observed 

and they are therefore not consistent.13 These arguments put into question whether the PECL 

could qualify as a European contractual doctrine. Nonetheless, it also seems clear that despite 

these issues they form at least a start to established this contractual doctrine.  

 

The PECL became one of the foundations for the (Draft) Common Frame of Reference 

((D)CFR).  In the early 2000s the European Commission published several reports that 

included reflections on the PECL and these formed the starting point of the CFR.14 The 

                                                 
10 David Oser, The Unidroit Principles of International Commercial Contracts: A Governing Law (Martinus 

Nijhoff 2008) 122 
11 Jan M Smits, ‘Convergence of Private Law in Europe’ in Esin Örucü and David Nelken (Editors), 

Comparative Law, A Handbook (Hart Publishing 2007) 233 
12 Reinhard Zimmerman, ‘The Present State of European Private Law’ (2009) 57 American Journal of 

Comparative Law 479, 482 
13 Ibid 
14 Communication to the European Parliament and the Council – A more coherent European contract law- An 

action plan (COM (2003)68 of 12 February 2003 

Communication from the Commission to the Council and the European Parliament on European contract law 

[COM (2001) 398 - Official Journal C 255 of 13.9.2001 
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Research Group on EC Private Law (Acquis Group) researched and published the Principles 

of Existing EC Contract Law (Acquis Principles) as a preliminary to the CFR.15 The CFR was 

published in 2009 by the Study Group on a European Civil Code and the Acquis Group. Like 

the Lando Commission, these are private groups consisting of individuals who were not 

appointed by their governments. There is an overlap in membership between the three groups. 

The scope of CFR is much wider than just contracts as it is meant as a basis for an eventual 

European civil code. It is a guide for legislators and courts and if a European Civil Code is not 

feasible, then it would serve as a basis for a (optional) contract law instruments.16 It 

encompasses several other areas of private law in addition to contract law. The PECL have in 

some way become absorbed by the CFR even though they still exist as a standalone instrument. 

The changes to the PECL made in the CFR are not always for the better according to 

Zimmerman: they are inconsistent and ‘appear to be somewhat haphazard.’17 

 

In turn the CFR was used to develop the proposal for a Regulation of the European Parliament 

and of the Council on a Common European Sales Law (CESL).18 This proposal was published 

in October 2011. This instrument was intended to cover sales contracts. CESL was meant for 

consumer contracts and for business contracts if one of the contracting parties is a SME. It was 

to be an opt-in instrument. It had strong support from the European Parliament, but the backing 

from the business community, consumer organisations, and national parliaments was weaker.19 

                                                 
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=URISERV:l33158 

Last accessed: 9 April 2016 
15 http://www.acquis-group.org/  
16 Geraint Howells, European Contract Law Reform and European Consumer Law -- Two Related but Distinct 

Regimes (2011) 7 European Review of Contract Law 173, 176 
17 Reinhard Zimmerman, ‘The Present State of European Private Law’ (2009) 57 American Journal of 

Comparative Law 479,491 
18 CESL: http://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:52011DC0636  
19 For some news articles on this issue see: 

Common European Sales Law faces rocky reception 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=URISERV:l33158
http://www.acquis-group.org/
http://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:52011DC0636
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The International Chamber of Commerce issued a statement expressing concern about the lack 

of harmony between the Convention for the International Sales of Goods (CISG) and the 

CESL.20 And with the ICC one can wonder why not more consideration was given to the CISG 

as it has been signed by the vast majority of EU states.21 

 

 In 2014 the European Commission presented its Work Programme for 2015 and withdrew the 

proposal for the CESL.22 The Commission stated that the reason for withdrawal is the 

modification of the proposal towards a new instrument on e-commerce.23 In June 2015 the 

European Commission began a public consultation for the development of this instrument 

which cumulated into a proposal for two new directives on ecommerce in December 2015.24 

The PECL and the CFR therefore have indeed served as stepping stones to creating binding 

legislation, even if the scope of these legislative initiatives is modest.  

 

                                                 
http://www.euractiv.com/sections/innovation-enterprise/common-european-sales-law-faces-rocky-reception-

301090  

Last accessed: 27 February 2016 

The Common European Sales Law – advantage or trap for consumers? 

http://www.consumatoridirittimercato.it/diritti-e-giustizia/the-common-european-sales-law-advantage-or-trap-

for-consumers/  

Last accessed: 27 February 2016 

EU sales law is against the interest of consumers and online traders 

http://www.euractiv.com/health/meps-opportunity-opt-optional-co-analysis-533757  

Last accessed: 27 February 2016 
20 ICC Position on the EC Proposal for Common European Sales Law: http://www.iccwbo.org/Advocacy-

Codes-and-Rules/Document-centre/2012/ICC-Position-on-the-EC-proposal-for-a-Common-European-Sales-

Law/  

Last accessed: 16 March 2016 
21 The United Kingdom, Malta, Ireland and Portugal have not ratified the CISG 
22 See: http://www.epln.law.ed.ac.uk/2015/01/07/proposal-for-a-common-european-sales-law-withdrawn/  

 Last accessed 12 November 2015 
23 http://www.europarl.europa.eu/EPRS/EPRS-Briefing-545732-Commissions-2015-work-programme-

FINAL.pdf  Last accessed: 12 November 2015 
24 Public consultation on contract rules for online purchases of digital content and tangible goods  

http://ec.europa.eu/justice/newsroom/contract/opinion/150609_en.htm  

Last accessed 15 November 2015 

In December 2015 the Commission adopted two proposals for directives: one on the supply of digital content 

and one on the online sales of goods. 

http://europa.eu/rapid/press-release_IP-15-6264_en.htm  

Last accessed: 19 February 2016 

http://www.euractiv.com/sections/innovation-enterprise/common-european-sales-law-faces-rocky-reception-301090
http://www.euractiv.com/sections/innovation-enterprise/common-european-sales-law-faces-rocky-reception-301090
http://www.consumatoridirittimercato.it/diritti-e-giustizia/the-common-european-sales-law-advantage-or-trap-for-consumers/
http://www.consumatoridirittimercato.it/diritti-e-giustizia/the-common-european-sales-law-advantage-or-trap-for-consumers/
http://www.euractiv.com/health/meps-opportunity-opt-optional-co-analysis-533757
http://www.iccwbo.org/Advocacy-Codes-and-Rules/Document-centre/2012/ICC-Position-on-the-EC-proposal-for-a-Common-European-Sales-Law/
http://www.iccwbo.org/Advocacy-Codes-and-Rules/Document-centre/2012/ICC-Position-on-the-EC-proposal-for-a-Common-European-Sales-Law/
http://www.iccwbo.org/Advocacy-Codes-and-Rules/Document-centre/2012/ICC-Position-on-the-EC-proposal-for-a-Common-European-Sales-Law/
http://www.epln.law.ed.ac.uk/2015/01/07/proposal-for-a-common-european-sales-law-withdrawn/
http://www.europarl.europa.eu/EPRS/EPRS-Briefing-545732-Commissions-2015-work-programme-FINAL.pdf
http://www.europarl.europa.eu/EPRS/EPRS-Briefing-545732-Commissions-2015-work-programme-FINAL.pdf
http://ec.europa.eu/justice/newsroom/contract/opinion/150609_en.htm
http://europa.eu/rapid/press-release_IP-15-6264_en.htm
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There are several other private harmonisation initiatives in Europe such as the Trento Common 

Core Project that charts existing law in the member states to find a common core 25 and the 

Preliminary Draft for a European Code by the Academy of European Private Lawyers under 

the guidance of professor Gandolfi.26 These are private initiatives that are more scholarly and 

doctrinal in nature. The Trento Common Core Project has published a series of books under 

the umbrella: The Common Core of European Private Law. Each book is written by one or 

more eminent scholars and explores an area of European private law in order to discover this 

common core. Research is partly done through information gathering among a wide variety of 

stakeholders including lawyers and scholars. Annual meetings and conferences are organised 

to encourage information exchange. The project thus concerns far more than just contract law 

although several of the published books are devoted to European contract law.  

 

Restatements of law in the context of the European Union are thus mainly used as scholarly 

exercises that could in future lead to more binding measures. The example of the CESL which 

has culminated into two new directives shows this. The PECL are intended to facilitate the 

Europeanisation of contract law. They thus have a goal beyond simply serving as contractual 

rules. They can develop (alongside the CFR and the other initiatives) into a legal doctrine for 

European contract law.  

 

Most of these initiatives have taken the form of scholarly works and contribute to the creation 

of a scholarly doctrine. It would be difficult to measure their direct effect on European law, 

national law, and/or international law. The PECL as they are a more concrete instrument 

constitute an exception to this. The PECL are not just meant as a stepping stone to further 

                                                 
25 http://www.common-core.org/  
26 http://www.eurcontrats.eu/site2/  

http://www.common-core.org/
http://www.eurcontrats.eu/site2/
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harmonisation of European contract law or as a contribution to a growing common scholarly 

doctrine of contract law. They also play this role as can be observed by the fact that the PECL 

played an important role in the development of the CFR and the CESL. However, their function 

extends beyond that as they can be applied concretely by courts and arbitral tribunals or can be 

chosen as the law of the contract by the parties. An example of this is that the PECL are used 

to interpret domestic contract law.27 It is thus the PECL which are the most likely to have an 

impact on international commercial law. 

 

The question that is at the core of this paper is whether they have had any impact outside of 

Europe and whether they could be said to have had an impact on international law. The second 

half of this paper deals with that issue. There are several ways in which the PECL have 

influenced international law. The first is through other instruments; notably the UNIDROIT 

Principles of International Commercial Contracts, the second is through case law, the third is 

through scholarly writings, and the fourth is through their acceptance in other international 

legislative documents.  

 

3. The influence of the Principles of European Contract Law on International 

Commercial law 

 

At the same time as the PECL were drafted the UNIDROIT Principles of International 

Commercial Contracts (UPICC) were also in the process of development. The UPICC are a 

                                                 
27 See for instance, Carlos Vendrell Cervantes, ‘Application of the Principles of European Contract Law’ (2008) 

16 Zeitschrift für Europäisches Privatrecht 534, where the author analyses a number of decisions of Spanish courts 

that used the PECL to interpret domestic contract law, as a doctrinal authoritative guide, or as point of comparison.  

See also Danny Bush, ‘The Principles of European Contract Law before the Supreme Court of the Netherlands’ 

(2008) 16 Zeitschrift für Europäisches Privatrecht 549, which analyses the use of the PECL in courts in the 

Netherlands 
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restatement of law that is designed to create a neutral contract law for international business 

transactions.28 In the words of Professor Bonell the UPICC are ‘intended to enunciate rules 

which are common to (most of) the existing legal systems and at the same time to select the 

solutions which seem best adapted to the special requirements of international trade.’29  Their 

scope is both wider and narrower than the PECL. The PECL are meant for commercial 

contracts as well as consumer contracts whereas the UPICC only concern commercial 

contracts. The PECL are a regional instrument whereas the UPICC are an international 

instrument.  Several of the researchers that worked on the PECL also worked on the UPICC.30 

Comparative research has shown that there are many similarities between the two instruments 

in terms of content. 31  

 

The UPICC were originally published in 1994 and the first part of the PECL in 1995. From 

their initial publication onwards both instruments were frequently mentioned together in 

arbitral awards, academic publications, and policy papers. This was not only because their 

publication dates were so close to each other, but also because of the similarities in content. 

The publication of the UPICC was in all likelihood a double edged sword for the PECL. On 

the one hand it likely gave the PECL significantly more usage and publicity than they would 

have gathered otherwise. On the other hand, the UPICC have become more prominent than the 

PECL and are used more frequently. It can be said that they overshadow the PECL. Nonetheless 

the influence the PECL have on international law can at least partly be attributed to the UPICC.  

                                                 
28 David Oser, The Unidroit Principles of International Commercial Contracts: A Governing Law (Martinus 

Nijhoff 2008) 2 
29 Michael Joachim Bonell, ‘The Unidroit Principles of International Commercial Contracts: towards a new lex 

mercatoria?’ [1997] International Business Law Journal 145,146 
30 This included the chairmen of both groups (Professors Lando and Bonell)  
31 See for instance: 

Michael Joachim Bonell, An International Restatement of Contract Law, 1997 

Michael Joachim Bonell, The UNIDROIT Principles of International Commercial Contracts and the Principles 

of European Contract Law - Similar Rules for the Same Purposes[1997] 26 Uniform Law Review 229 
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As the UPICC are an international instrument it is often through the UPICC that the PECL 

have been used or mentioned in the international context. And this has allowed the PECL to 

impact international commercial law. Blasé confirms that the PECL have received significantly 

less acknowledgment than the UPICC, both in theory and in practice.32 

 

This can be illustrated by the example of the interpretation of the CISG. Article 7 of the CISG 

discusses the interpretation of the Convention:  

 

 (1) In the interpretation of this Convention, regard is to be had to its international character and to the need to 

promote uniformity in its application and the observance of good faith in international trade. 

(2) Questions concerning matters governed by this Convention which are not expressly settled in it are to be settled 

in conformity with the general principles on which it is based or, in the absence of such principles, in conformity 

with the law applicable by virtue of the rules of private international law. 

 

The convention should thus be interpreted according to underlying international commercial 

law principles. Finding these underlying principles was always a challenge to courts as there is 

minimum guidance to be found in the CISG on what these principles are, how they could be 

found, and how this could translate in concrete rules. The publication of the UPICC and the 

PECL led to courts using these to find the principles underlying the CISG.  Both of these are 

concrete instruments that consist of both general principles as well as more specific rules. The 

emphasis in this usage was on the UPICC which, as it is an international commercial law 

instrument, is self-explanatory. This was made easier by the fact that the UPICC were 

developed with the CISG in mind and that UNIDROIT cooperated with UNCITRAL to ensure 

compatibility of the instruments. The case law suggests that in practice the UPICC are indeed 

used to interpret the CISG.33  

                                                 
32 Friedrich Blasé, ‘Leaving the Shadow for the Test of Practice – On the Future of the Principles of European 

Contract Law’ (1999) 3 Vindobona Journal of International Commercial Law and Arbitration 3,6 
33 The Unilex database counts 56 decisions where the UPICC have been used in conjunction with the CISG. 29 

of these are arbitral awards and 27 are court decisions from a variety of jurisdictions including Russia, France, 

Italy, Belgium, and the Netherlands. 

Last accessed: 21 March 2016 
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The PECL are also applied this way; often in conjunction with the UPICC.34 The UPICC and 

the PECL were first published within a year of each other and in those earlier years they are 

often used in conjunction. Some of the later cases refer solely to the UNIDROIT Principles.  

 

This is an example of how the UPICC have been a double edge sword for the PECL. Without 

the publication of the UPICC it is doubtful whether the PECL would have been used to interpret 

the CISG given that the PECL are a European instrument and there was less cooperation 

between UNCITRAL and the Lando Commission than between UNIDROIT and UNCITRAL. 

Yet, at the same time the UPICC have clearly taken the lead here and are used to interpret the 

CISG far more frequently than the PECL are.   

 

The PECL have also been used as an expression or reflection of the lex mercatoria by arbitral 

tribunals and state courts. Again, this is usually done in conjunction with the UPICC. In this 

way the PECL contribute to establishing a anational or international body of commercial law. 

The PECL thus have a part in establishing and cementing the content of the lex mercatoria.  

There are some issues as to why using the PECL in this way can be problematic. They are a 

regional instrument and can thus be seen as an expression/reflection of a regional lex 

mercatoria rather than a global lex mercatoria.35 The PECL cover consumer contracts in 

addition to B2B contracts whereas the lex mercatoria concerns only the dealings between 

                                                 
34 The Unilex database does not keep track of PECL cases specifically, but does mention cases where the PECL 

are used alongside the UNIDROIT Principles to supplement or interpret domestic law. There are at least 20 such 

decisions on Unilex. There is no similar database for solely the PECL.  
35 There are other regional organisations that could aid in creating a regional lex mercatoria as well. In West and 

Central Africa there is for instance the OHADA (Organisation pour l'Harmonisation en Afrique du Droit des 

Affaires) which consists of 17 West African states which has the goal to harmonise business law. They 

accomplish this mainly through the design of model laws, creating of legal doctrine and collecting case law.  
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merchants so this again could be an issue.36 These doubts about the position of the PECL were 

reflected in a ruling from an ICC Arbitral Tribunal where the applicable law was the lex 

mercatoria. The claimant argued that this meant the application of the UPICC and the PECL. 

The tribunal agreed with regards to the UNIDROIT Principles, but stated with regards to the 

PECL: ‘they constitute an academic research, at this stage not largely well-known to the 

international business community and are a preliminary step to the drafting of a future 

European Code of Contracts, not enacted yet.’37 

 

Nonetheless, the PECL are used as an expression/reflection of the lex mercatoria and its 

elements. An example to illustrate this: in a 1999 arbitral award the tribunal applied general 

standards and rules of international contract.38 The tribunal held that the CISG embodies the 

universal principles of contract law and that it should therefore be applied. The tribunal applied 

the UNIDROIT Principles and the PECL for any issues not covered by the CISG as these 

express general standards and rules of commercial law. In an award made by the Foreign Trade 

Court of Arbitration attached to the Serbian Chamber of Commerce, the Arbitral Tribunal 

applied both the PECL and the UPICC as an expression of the lex mercatoria.39 Courts and 

tribunals quote these instruments together to show that these propagate the same solution. 

Using several internationally recognised instruments that express the same solution makes for 

                                                 
36 Symeon C Symeonides, ‘Party Autonomy and Private-Law Making in Private Law: The Lex Mercatoria that 

Isn’t’ published in Liber Amicorum Konstantinos D Kerameus (Sakkoulas/Kluwer Press, 2006) 6 

Available at: http://papers.ssrn.com/sol3/Papers.cfm?abstract_id=946007 
37 ICC Award No. 12111 (2003) 

http://www.unilex.info/case.cfm?id=956 
38ICC Award No. 9474 (1999) 

http://www.unilex.info/case.cfm?id=716  
39 Arbitral award T-9/07 

http://papers.ssrn.com/sol3/Papers.cfm?abstract_id=946007
http://www.unilex.info/case.cfm?id=956
http://www.unilex.info/case.cfm?id=716
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an even more persuasive case, for if different experts agree it is more likely that this is indeed 

a generally recognised principle.40  

 

Courts also cite the PECL to corroborate their decisions or to help in interpretation. This 

includes courts outside of Europe. In 2007 in Koda v. Carnival Corp. a United States District 

Court referred to both the PECL and the UPICC to further define unequally bargaining power.41 

A Chinese court referred to both the PECL and the UPICC in a comment to support their 

decision on damages.42 A federal court in Australia also cited the PECL as further support to 

corroborate a decision.43 Although the PECL (and the UPICC) are used in a limited and modest 

fashion in these cases it nonetheless shows the impact the PECL have had outside of Europe.  

 

That the UPICC have become far more prominent than the PECL can at least partly be 

explained by that the Lando Commission no longer exists and there is thus no permanent 

mechanism that can update or expand upon the PECL. In contrast UNIDROIT has a permanent 

working group devoted to the UPICC and they have been updated an expanded twice already 

since their first publication. The third update was in 2010. Despite this issue the above 

illustrates that the PECL have indeed been able to establish themselves as part of international 

commercial law through their usage to interpret the CISG and as an expression/reflection of 

the lex mercatoria.  

 

                                                 
40 Michael Joachim Bonell and Ole Lando, ‘Future Prospects of the Unification of Contract Law in Europe and 

Worldwide’ (2013) 18 Uniform Law Review 17,23 
41 http://www.unilex.info/case.cfm?id=1528  
42 Luoyang Singnal Fire Ltd. v. Luoyang LYC Bearing Corp. (Group) 

http://www.unilex.info/case.cfm?id=1231  
43 GEC Marconi Systems Pty Ltd. v BHP Information Technology Pty Ltd. and Others 

http://www.unilex.info/case.cfm?id=845  

http://www.unilex.info/case.cfm?id=1528
http://www.unilex.info/case.cfm?id=1231
http://www.unilex.info/case.cfm?id=845
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This can be demonstrated not only by case law as discussed above, but also through their 

acceptance by legal drafters. In 2015 The Hague Principles on Choice of Law in International 

Commercial Contracts (The Hague Principles) were published by The Hague Conference on 

Private International Law (HCCH). HCCH decided on this undertaking because there currently 

is a great deal of ambiguity regarding choice of law in international commercial contracts. 

Instead of elaborating a convention the HCCH decided on drafting a set of Principles. Earlier 

research indicated that the probability that a convention would be ratified by a large number of 

countries was small.44 The Principles can be used by courts or arbitral tribunals as guidance, or 

by states as a model law. The Hague Principles discuss choice of law in article 2 and 3. The 

main principle is party autonomy without the requirement for a substantial relationship. Article 

3 pushes the concept of party autonomy further and allows the parties to choose non-state rules 

as the law of the contract:  

 

The law chosen by the parties may be the rules of law that are generally accepted on an international, supranational 

or regional level as a neutral and balanced set of rules, unless the law of the forum provides otherwise.45 

 

It does not define what rules would constitute an acceptable choice. The official commentary 

elaborates on the criteria mentioned above and give some examples of acceptable choices. 

These notes mention that international treaties and conventions are an acceptable choice as are 

non-binding instruments formulated by established international bodies and independent 

groups of experts. The instruments mentioned by name are the UNIDROIT Principles, the 

PECL, and the CISG. 46 

 

                                                 
44 Symeon C Symeonides, ‘The Hague Principles on Choice of Law for International Contracts: Some 

Preliminary Comments’ (2013) 61 American Journal of Comparative Law 873 
45 https://www.hcch.net/en/instruments/conventions/full-text/?cid=135#text  
46 Ibid 

https://www.hcch.net/en/instruments/conventions/full-text/?cid=135#text
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Article 3 of The Hague Principles shows that the concept of non-state rules as a choice of law 

is becoming more acceptable. The creation of neutral and well-balanced instruments such as 

the UPICC and PECL play an important role in why this level of acceptance has been reached. 

It also shows that the PECL have firmly established themselves as non-state rules within the 

international commercial law context. This stands as testimony to the quality of the PECL. The 

Hague Principles are a global instrument and they are not focused on Europe. The country that 

first adopted these as a legislative model was Paraguay.47 

 

4. Concluding Remarks 

 

The above demonstrates that non-state rules of European origin contribute to the creation of 

international law. Most of the non-state rules created in the European context were not drafted 

with the purpose of providing a European contract law directly usable by policy makers, courts, 

and businesses. They rather have a more political goal of serving as a stepping stone to the 

creation of a binding European contract law. This would explain why most of these have seen 

little usage outside of the European legislative context and scholarly works. This does not mean 

that they cannot have an indirect impact on international law. As part of a growing body of a 

regional European lex mercatoria they undoubtedly will also influence international 

commercial law in this way.  

 

The exception to this has been the PECL. The PECL are a more concrete and practical 

instrument that is directly applicable by courts and arbitral tribunals and usable by businesses 

                                                 
47 Paraguay Promulgates the Law based on the Draft Hague Principles on Choice of Law in International 

Commercial Contracts 

http://www.hcch.net/index_en.php?act=events.details&year=2015&varevent=392  

 

http://www.hcch.net/index_en.php?act=events.details&year=2015&varevent=392
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as (one of) the law (s) of the contract. The PECL have indeed had an impact on international 

law. They have impacted international law in different ways. The most prominent is their usage 

in case law to interpret the CISG and as an expression/reflection of the lex mercatoria. Through 

this the PECL contribute to the development of international commercial law practice and 

doctrine. In the recently published Hague Principles on Choice of Law it was seen that the 

PECL have now firmly established themselves next to the UPICC and the CISG as a well-

known, neutral set of non-state rules suitable for usage in international commercial contracts.  

 

 

 

 

 


