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I. Introduction 

 

There are many fields of international law which benefited from the European Union’s 

fruitful contribution; yet the degree of the EU’s influence on their development varies 

greatly depending on the domain. Set against the most intuitive examples – such as law of 

treaties or law governing relations between international organisations and its member 

states – the development of law of international responsibility (and especially of shared 

responsibility) does not seem to have been particularly spurred by the evolution of EU law. 

Nevertheless, even if the EU’s contribution in this area seems relatively modest, it is mainly 

because rules of responsibility of international organisations – and rules of shared 

responsibility in particular – remain fairly undeveloped, especially when it comes to practice.  

Rules governing responsibility of international organisations did not find its “codification” 

(comprehensive, yet – at least formally – non-binding1) until 2011 in the Draft Articles on 

Responsibility of International Organizations2 (later as: DARIO), adopted by the International 

Law Commission. This document relies greatly on the Draft Articles on Responsibility of 

States for Internationally Wrongful Acts3 (later as: DARS) from 2001, sometimes replicating 

its institutions in a nearly mechanical way with little support in practice of states and 

                                                 
1
 On the status of Articles see: Jacob Katz Cogan, “The Decline of “Drafts””, International Organizations Law 

Review 2011, pp. 1-4. 
2
 Draft Articles on the Responsibility of International Organizations, Yearbook of the International Law 

Commission, 2011, Vol. II (Part Two), pp. 19-25. 
3
 Draft Articles on the Responsibility of States for Internationally Wrongful Acts, Yearbook of the International 

Law Commission, 2001, Vol. II (Part Two), pp. 26-30. 
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international organisations.4 The DARIO met with much less enthusiasm in the doctrine than 

the DARS, being interpreted rather as progressive development than codification of 

international law.5 Scarce practice, few references to rulings of international courts as well 

as somewhat arbitrary formulation of some rules triggered much wider criticism than in the 

case of the DARS.6 Flaws of the DARIO are, however, not necessarily due to shortcomings of 

this very document, but to the status of norms governing responsibility of international 

organisations in general. Even law of international responsibility of states is not yet fully 

developed (with the concept of “international crimes” of states being a notable example of 

limited consensus among academics), while law of responsibility of international 

organisations not only is younger, but, more importantly, must rely on a much narrower set 

of examples.7  

Given that norms governing shared responsibility of subjects of international law 

(especially of states and international organisations) constitute only a subset of already not-

fully-developed general rules, they must suffer from further limitations. As I will 

demonstrate in this paper, the DARS, the DARIO and a few special regimes of international 

responsibility (such as the one established in the UN Convention on Law of the Sea, later as 

UNCLOS) contain somewhat sketchy regulations in this area; neither the doctrine nor 

international courts elaborated a detailed theoretical apparatus which would be able to 

grasp all the subtleties of potential interactions between responsible subjects as well as of 

modes of their shared responsibility. Therefore, although the overall contribution of EU’s law 

and practice to law of shared responsibility seems limited, it is rather due to little 

                                                 
4
 Cf. Chittharanjan Felix Amerasinghe, „Comments on the ILC’s Draft Articles on the Responsibility of 

International Organizations”, International Organizations Law Review 2012, p. 29; Virginia Gallo Cobián, „El 
proyecto de artículos sobre la responsabilidad de las organizaciones internacionales adoptado por la Comisión 
de Derecho Internacional: principales conclusiones”, Annuario Mexicano de Derecho Internacional 2014, p. 10; 
Michael Wood,“Weighing” the Articles on Responsibility of International Organizations [in:] Maurizio Ragazzi 
(ed.), Responsibility of international organizations. Essays in Memory of Sir Ian Brownlie, Leiden – Boston 2013, 
pp. 58-59; Allain Pellet, International Organizations Are Definitely Not States. Cursory Remarks on the ILC 
Articles on the Responsibility of International Organizations, [in:] Responsibility of international organizations…, 
p. 46. 
5
 James Crowford, “The ILC’s Articles on the Responsibility of States for Internationally Wrongful Acts: A 

Retrospect”, The American Journal of International Law 2002, No. 4, pp. 889-890; Jan Wouters, Eva Brems, 
Stefaan Smis, Pierre Schmitt, Accountability for Human Rights Violations by International Organisations: 
Introductory Remarks, [in:] Accountability for Human Rights Violations by International Organisations, 
Antwerp-Oxford-Portland 2010, pp. 3-5. 
6
 Ian Brownlie, Principles of public international law. Seventh Edition, Oxford University Press, Oxford 2008, pp. 

433-474. 
7
 C. F. Amerasinghe, An Assessment of the ILC’s Articles on the Responsibility of International Organizations, [in:] 

Responsibility of international organizations…, pp. 71-72. 
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development of this area in general – than to the lack of inspirations from the EU. In fact, 

wherever the DARIO approach the problem of shared responsibility (most importantly in 

articles 17 and 61), it is the EU that seems to have provided most useful examples. Moreover, 

it should not be omitted that the EU – represented by the Commission – took part in 

developing the DARIO (parenthetically, the Commission actively opted for regulations more 

compatible with principles of EU law, such as the possibility of treating member states 

applying norms of European law as de facto organs of the EU8). 

The relevance of the EU’s practice for principles of shared responsibility arises chiefly 

from the long-term interaction between the control system of the Convention on the 

Protection of Human Rights and Fundamental Freedoms9 (European Convention on Human 

Rights, later as ECHR) and the organisations of European integration. Already in the 

seventies the European Commission of Human Rights had to approach the necessity of 

adjudicating on cases in which responsibility, or at least conduct, might have been attributed 

both to a state and an international organisation.10 The issue of multiple responsibility in 

case of states only involves its own complications, stemming chiefly from the interpretation 

of the concept of “jurisdiction” from Article 1 ECHR; nevertheless, conclusions of the 

European Commission of Human Rights and the European Court of Human Rights in this area 

seem to have contributed more to the development of ECHR law than to general 

international law of shared responsibility. Yet it is in case of states and international 

organisations (among which the EU and its forerunners have always been the most 

important) that Strasbourg case law has been a crucial laboratory of interactions between 

subjects of international law in the field of responsibility. 

The role of this laboratory should only increase in the future, as the European Union is 

on its way to become a party to the ECHR. Even though the process was delayed by the 

Opinion 2/1311 of the Court of Justice of the EU – which ruled that the prepared Draft 

Accession Agreement was incompatible with the EU Treaties – the accession is a legal 

obligation of the EU (stipulated by Article 6 (2) TEU) and, as such, remains inevitable unless 

                                                 
8
 Responsibility of international organizations. Comments and observations received from international 

organizations, UN Doc. A/CN.4/545, p. 20; Commentary to the Draft Articles on Responsibility of International 
Organizations, Art. 64, § 4.  
9
 Council of Europe Treaty Series, No. 005, pp. 1-20. 

10
 Cf. decision of the European Commission of Human Rights on the inadmissibility of application from 10 

July 1978 in Confédération française démocratique du travail v. European Communities or, subsidiarily, the 
collective of its member states individually, app. No. 8030/77. 
11

 Opinion 2/13 of the Court of Justice of the European Union, 18 December 2014. 
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the member states decide to repeal this provision. As soon as the EU becomes a party to the 

ECHR, the ECtHR will encounter multiple issues related to shared responsibility; some of 

them have not been so far sufficiently addressed in scholarly analysis. The regime of 

responsibility of the EU before the ECtHR – in which shared responsibility will not be an 

exception, but almost a rule – will constitute, in all probability, a unique legal experiment 

capable of significantly enriching law of international responsibility, as well as interpretation 

and application of the DARS and the DARIO. 

The goal of this paper is to present the areas of future contribution of the EU and its 

member states – taking part in proceedings between the ECtHR – to the development of 

rules of shared responsibility in international law. The already existing Draft Accession 

Agreement allows of demonstrating the novelty of interactions between these subjects. Yet 

the real innovations might be forced by the future practice of the ECtHR, which is hardly 

predictable, although some practical problems might be, to a certain degree, foretold 

beforehand. For the sake of succinctness, the paper will concentrate on these detailed 

problems; general questions, which have already been exhaustively analysed in the 

literature, will be only briefly mentioned. 

 

II. Shared Responsibility in International Law 

 

II. 1. Aspects of Shared Responsibility 

 

Shared responsibility is in many legal regimes seems to be a tolerated necessity: it is 

often regulated just enough to function in practice and be effectively applied, yet it would be 

difficult to point to a broadly accepted and satisfyingly detailed model of it. Nevertheless, 

there are some valuable distinctions that with more or less precision describe modalities of 

shared responsibility in international law. 

Starting with a classification proposed once by André Nollkaemper, the following forms 

of shared responsibility might be distinguished: (1) concurrent responsibility, which may be 

attributed when two or more subjects commit simultaneously separate wrongful acts, (2) 

cumulative responsibility, which applies to cases in which two or more subjects commit acts 

which are not necessarily wrongful on their own, but taken altogether cross the threshold of 

wrongfulness; responsibility for this cumulative act might be attributed to all subjects, even 
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though taken separately they would not be responsible, (3) joint responsibility, in which two 

or more subjects commit one wrongful act for which they are simultaneously responsible.12 

Nevertheless, this division is not sufficiently clear, as cumulative and joint responsibility 

might often overlap.13 Another model of shared responsibility defines it with the following 

criteria: (1) there are two or more subjects which are responsible, (2) for causing one 

wrongful effect, (3) responsibility is attributed jointly, not separately.14  

These distinctions concentrate on material conditions of responsibility, that is on 

secondary rules in Roberto Ago’s sense,15 with a view of dissecting the committed acts 

ontologically in relation to their wrongfulness and causation. Their main shortcoming, 

however, is that thus distinguished category of “joint responsibility” is too broad and, as a 

result, unwieldy – especially if joint responsibility is to become a rule, not an exception, as in 

the case of future relations between the EU and its member states after the EU accession to 

the ECHR. For this reason the above mentioned classifications should be supplemented with 

further investigation of the category of “joint responsibility”. 

From the point of view of international tribunals, whose main interest is the issue of 

attribution (of conduct and, subsequently, of responsibility), a more useful distinction would 

consist in distinguishing – among forms of shared responsibility – joint responsibility and 

parallel responsibility. This classification would be based on the criterion of methods of 

attribution. In parallel responsibility, multiple subjects are treated separately, that is, 

irrelevant of causation and of the character of their acts, each and every subject is attributed 

responsibility on its own. Even if the eventual scope of responsibility is determined by 

participation of other subject in committing the act(s) in question, responsibility is attributed 

separately.  

                                                 
12

 André Nollkaemper, Introduction, [in:] André Nollkaemper, Ilias Plakokefalos (ed.) Principles of Shared 
Responsibility in International Law. An Appraisal of the State of the Art, Cambridge 2014, p. 10. Samantha 
Besson proposed a distinction between joint acts and separate acts, which generally matches the division 
between (1) and (2)-(3) – cf. Samantha Besson, „La pluralité d’Etats responsables. Vers une solidarité 
internationale”, Schweizerische Zeitschrift für internationales und europäisches Recht 2007, No. 1, p. 22. 
13

 A. Nollkaemper, Introduction, p. 22. 
14

 Id., „Procedural Aspects of Shared Responsibility in International Adjudication”, Journal of International 
Dispute Settlement, 2013, No. 2, pp. 280-281. 
15

 A. Pellet,The ILC's Articles on State Responsibility for Internationally Wrongful Acts and Related Texts, [in:] 
James Crawford, James Watson, The Law of International Responsibility, Oxford 2010, p. 78; Ulf Linderfalk, 
„State Responsibility and the Primary-Secondary Rules Terminology – The Role of Language for an 
Understanding of the International Legal System”, Nordic Journal of International Law, 2009, pp. 53-72. 
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Contrariwise, in case of joint responsibility, two or more subjects are treated – for the 

sake of attribution of responsibility – as one special subject, joint under a specific form of 

corporate veil. Responsibility is ultimately attributed only to this sui generis subject, while 

the precise determination of obligations arising from the ruling depends on subsequent 

procedures (for instance the subjects participating in proceedings divide the obligations in an 

agreement, without participation of the adjudicating organ).  

As I will attempt to demonstrate, the distinction between thus understood joint and 

parallel responsibility will be much more instrumental to the future functioning of the ECHR 

control system after the accession than the fairly self-evident division between concurrent 

and cumulative/joint responsibility. The former distinction will directly refer to the new 

procedural and material rules of attributing responsibility; the ECtHR will be obliged to 

identify conditions for parallel or joint responsibility and, consequently, to use one of these 

modalities in the process of attribution.  

The division between parallel and joint responsibility becomes particularly relevant in the 

context of European law, because it creates unique relations between the EU and its 

member states, based on the principles of loyalty (Article 4 (3) TEU) and attributed powers 

(Article 4 (1) TEU), as well as on the interpretative monopoly of the CJEU (Article 344 TFEU). 

For this reason one of the main concerns of the accession is safeguarding the autonomy of 

EU law in the context of proceedings before the ECtHR.16 Since adjudicating on the exact 

attribution of responsibility might involve assessing the division of competences between 

the EU and its member states, the accession has been for a long time perceived as a 

potential risk of the ECtHR’s intervening into the CJEU’s monopoly of interpreting the 

division of competences. For this reason the accession – if it is to be compliant with 

principles of EU law – requires special regulations which will block the ECtHR from 

interpreting the division of competences.  

In this context it becomes clear that joint responsibility in the aforementioned sense will 

become one of the key issues of the accession. In order to protect the fragile and complex 

system of rules which determine rights and obligations of the EU and its member states, 

they should be treated in certain situations as one sui generis subject, to which responsibility 

                                                 
16

 Tobias Lock, „Walking on a Tightrope: the Draft ECHR Accession Agreement and the Autonomy of the EU 
Legal Order”, Common Market Law Review, Vol. 48 (2011), p. 1025; Paul Gragl, The Accession of the European 
Union to the European Convention on Human Rights, Hart Publishing, Oxford and Portland OR, 2013. 
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is attributed; thus the determination of responsibility in the ECtHR’s ruling should be 

possible to be confined only to declaring the EU and its member state(s) jointly responsible, 

without further apportionment of causal links or obligations arising from the ruling. 

The division between parallel and joint responsibility, although particularly relevant in 

the context of the EU accession to the ECHR, might be a valuable interpretative tool for 

other regimes of responsibility which allow of attributing responsibility to more than one 

subject concurrently. Joint responsibility does not necessarily have to be a consequence of 

the need of preserving the autonomy of relations between responsible subjects; it might be 

equally a tool for strengthening the position of the injured party, which may benefit from a 

general attribution of responsibility to a composite sui generis subject (for example due to 

the simplification of proceedings, in which the exact attribution of responsibility to each 

subject is not required). All in all, the EU accession to the ECHR should make the idea behind 

this division more visible, thereby contributing to the development of theoretical 

foundations of shared responsibility. 

 

II. 2. Shared Responsibility in General International Law 

 

Shared responsibility has never been a pivotal point of interest in general international 

law. As Ian Brownlie once noted, general international law accepts as a principle joint and 

several responsibility (which concerns implementation of responsibility rather than its 

attribution), although international practice is scarce17 and there are even examples to the 

contrary.18 The ICJ’s doctrine in this regard, although non-negligible, is not well developed.19  

The situation is not much better in the ILC’s codifications. Even though the DARIO or the 

DARS contain some general norms concerning shared responsibility, they concentrate on 

material conditions of concurrent attribution of responsibility. The primary concern of the 

                                                 
17

 Ian Brownlie, Principles…, pp. 457-458. 
18

 In proceedings before the ICJ concerning damages inflicted by NATO bombardments in Kosovo, Canada 
argued that joint and several responsibility might be declared if and only if there is a special treaty norm which 
allows of it (Transcript of Request for the Indication of Provisional Matters at 10, Yugoslavia v. Kanada, 
12.05.1999, available at: http://www.icj-cij.org/docket/files/106/4625.pdf). See also: Roger P. Alford, 
„Apportioning Responsibility Among Joint Tortfeasors for International Law Violations”, Pepperdine Law Review, 
2010-2011, p. 238. 
19

 Cf. Judgment of the ICJ in Corfu Channel (UK v. Albania), 9 April 1948, I.C.J. Reports 1949, p. 244 and in 
Certain phosphate lands in Nauru, 26 June 1992, I.C.J. Reports 1992, p. 240. See also: Mārtinš Paparinskis, 
„Procedural Aspects of Shared Responsibility in the International Court of Justice”, Journal of International 
Dispute Settlement, 2013, No. 2, pp. 295-299. 
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ILC was to create most possibly flexible and universal set of rules and this goal would not 

have been achieved if the codifications had been too detailed. Consequently, both the 

DARIO and the DARS provide for a possibly broadest scope of material conditions of 

attributing responsibility to many subjects.20 In this way the injured state stands the best 

chances to be satisfied. Nevertheless, there is also the flip side of the ILC’s strategy: thus 

established material conditions of responsibility make shared responsibility much more 

frequent, whereas neither codification prescribes detailed rules of implementing such 

responsibility, especially insofar as relations between the subjects to which responsibility is 

to be attributed are concerned.   

The ILC’s approach might be better grasped with a reference to the well-known division 

between primary, secondary and tertiary rules of responsibility. Primary rules are material 

content of international obligations of a subject, whereas secondary rules determine 

methods of declaring responsibility, as well as its consequences. This distinction, proposed 

by Roberto Ago during his work in the ILC, gained broad acceptance. Nevertheless, it was 

later supplemented by another special rapporteur, Willem Riphagen, who proposed the 

concept of tertiary rules which regulate implementation of responsibility as determined by 

secondary rules.21  

Although Riphagen’s proposal did not attract a considerable following, it seems 

surprisingly useful in pointing out lacunae in both the ILC’s codifications; it might also 

contribute to developing theoretical foundations of shared responsibility in the context of 

the EU accession to the ECHR. In terms of the division presented above, the DARS and the 

DARIO concentrate on secondary rules of shared responsibility. In turn, joint responsibility in 

the aforementioned sense (that is opposed to parallel responsibility) would be regulated by 

tertiary rules – which are scarce in both codifications, although the lex specialis clauses in Art. 

55 DARS and Art. 64 DARIO allow of their existence in special regimes of responsibility. 

Therefore it might be claimed that the EU accession to the ECHR, which will make it 

necessary to elaborate tertiary rules governing joint responsibility, might considerably 

contribute to development of laconic formulation of the DARS and the DARIO. 

                                                 
20

 Cf. Frank Hoffmeister, „Litigating against the European Union and Its Member States – Who Responds under 
the ILC’s Draft Articles on International Responsibility of International Organizations?”, The European Journal of 
International Law, 2010, No. 3, p. 729. 
21

 Fourth Report on the Content, Forms and Grades of International Responsibility, A/CN.4/366 and Add.1 & 
Add.1/Corr., Yearbook of the International Law Commission, Vol. II (1), 1983, p. 8, 33. 
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Although the division between secondary and tertiary rules sketched above seems neat 

and mutually exclusive, is should be noted that thus construed tertiary rules might actually 

modify secondary rules. If, in certain situations, such as the case in which two subjects of 

international law uniformly request to participate jointly in proceedings, as a result of which 

they might be held either only jointly responsible or do not incur responsibility at all, then 

the attribution of responsibility might happen even if one of the subjects, analysed in 

isolation, would not incur any responsibility according to secondary rules. Through tertiary 

rules, subjects which are in particular interdependence (as are, for example, international 

organisations and their member states) may effectively modify secondary rules, because the 

situation of a composite sui generis subject of responsibility cannot be directly deduced from 

the juxtaposition of situations of its “parts.” 

Both codifications of the ILC are useful insofar as secondary rules of shared responsibility 

are concerned. In this respect the DARS contains less provisions than the DARIO, which is 

due to the fact that configurations in which one state influences or takes part in another 

state’s act are less frequent than those in which a state’s act is determined or jointly 

committed by an international organisation. Nonetheless, the DARS still provide for four 

forms of shared responsibility of a state and: 

(1) a state aiding or assisting in the commission of an internationally wrongful act 

(Art. 16), 

(2) a state directing and controlling the other state in the commission of an 

internationally wrongful act (Art. 17), 

(3) a state coercing the other state to commit an internationally wrongful act 

(Art. 18), 

(4) an international organisation whose responsibility is determined by rules other 

than the DARS (Art. 57). 

This relatively broad catalogue of secondary rules contrasts with scanty regulation of 

tertiary rules in the domain of shared responsibility. Article 19 DARS stipulates that the 

above-mentioned secondary rules do not modify the responsibility of the state which 

commits the wrongful act in question. Therefore it seems that secondary rules contained in 

the DARS might be applied separately to each of the responsible subjects – and their 
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responsibility is to be analysed independently. This provision, although it does not preclude 

joint responsibility, appears to give slight preference to parallel responsibility.  

Other clauses of the DARS confirm this conclusion. Article 47 (1) DARS stipulates that 

“where several States are responsible for the same internationally wrongful act, the 

responsibility of each State may be invoked in relation to that act.” The commentary to this 

article acknowledges that in the case of plurality of responsible subjects, the general 

principle provides for separate responsibility of each of them.22 Regulation of compensation 

and recourse in Article 47 (2) DARS also seems more compliant with parallel rather than joint 

responsibility.  

All in all, it must be borne in mind that despite the DARS seems to suit better parallel 

responsibility, it contains few tertiary rules which might be modified by leges speciales; 

therefore joint responsibility is still concordant with the Articles. Despite this potential 

openness to joint responsibility, the DARS give no clue as to how it might actually function. 

The DARIO generally follow the assumptions and structure of the DARS, although they 

contain more secondary rules concerning shared responsibility. Apart from the rules which 

repeat Articles 16-18 DARS, adapting them to configurations in which it is an international 

organisation that aids or assists (Art. 14 DARIO), directs and controls (Art. 15 DARIO) or 

coerces a state to commit an internationally wrongful act (Art. 16 DARIO), the second of the 

ILC’s codifications contains new special rules geared towards unique relations that might 

exist between international organisations and their member states.  

These two classes of subjects of international law are independent insofar as their legal 

personality (and the ability to incur responsibility) is concerned, but they are often inter-

dependent in their effective practice of taking decisions. International organisations are 

commonly governed by bodies which are composed of representatives of member states, 

which thus retain some degree of control over the actions of the organisation. In turn, 

international organisations might take decisions or even enact rules which bind their 

member states. Inasmuch as states act in application of these rules, they are dependent 

from another subject of international law, which only rarely can preclude or diminish their 

responsibility as autonomous subjects. The complexity of relations between international 

organisations and their member states can be hardly trimmed to a set of rules on 

responsibility; nevertheless, the DARIO is an attempt (at least partial) to lay down some 
                                                 
22

 Commentary to The Draft Articles on Responsibility of States for Internationally Wrongful Acts, Art. 47, § 3. 
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general principles of shared responsibility between the two classes of subjects of 

international law. 

Article 17 (1) DARIO provides for responsibility of international organisation which 

“circumvents one of its international obligations by adopting a decision binding member 

States or international organizations to commit an act that would be internationally 

wrongful if committed by the former organization”. Moreover, according to Article 17 (2) 

DARIO, an international organisation can incur responsibility if it “authorises” a state to 

commit an internationally wrongful act and this act is actually committed because of this 

authorisation. Article 61 (1) DARIO – mirroring the above regulations – supplements an 

evident lacuna in the DARS by providing for responsibility of a state which “taking advantage 

of the fact that the organization has competence in relation to the subject-matter of one of 

the State’s international obligations, *…+ circumvents that obligation by causing the 

organization to commit an act that, if committed by the State, would have constituted a 

breach of the obligation.” Therefore the DARIO acknowledges that inter-dependence 

between international organisations and their member states might lead to extending 

international responsibility in such a manner that the subject which does not commit a 

wrongful act itself, but influences the direct perpetrator, also incurs responsibility.  

The solution adopted by the ILC is a modest success. On the one hand, the DARIO 

codifies a principle – elaborated by the ICJ and, primarily, by the ECtHR – which stipulates 

that a state cannot escape its international responsibility for committing a wrongful act by 

transferring its competences to an international organisation (and, in particular, acting in 

application of a binding norm enacted by this organisation).23 Moreover, responsibility of an 

international organisation which “binds” or “authorises” a member state to commit an 

internationally wrongful act is independent from the responsibility of the direct perpetrator. 

An organisation might incur responsibility for mere authorisation or issuing a binding norm –

which is a progressive solution, as it spurs organisations to scrutinise their decisions in 

search of their possible wrongful effect. On the other hand, both Article 17 and 61 make the 

responsibility dependent on dolus coloratus on the part of the influencing subject, which 

might have a limiting effect.  

                                                 
23

 Olivier de Schutter, Olivier de Schutter, Human Rights and the Rise of International Organisations: The Logic 
of Sliding Scales in the Law of International Responsibility, [in:] Accountability for Human Rights Violations…, pp. 
58-61. 
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Furthermore, the DARIO, following the DARS, contain few tertiary rules regarding the 

implementation of shared responsibility. Just like its predecessor, the DARIO seems to give 

preference to parallel responsibility (Article 48 DARIO is structurally identical with Article 47 

DARS), although the commentary to Article 48 refers to the EU’s practice of applying joint 

responsibility.24 

All in all, general international law has little to offer in the domain of tertiary rules 

governing shared responsibility. Both the DARS and the DARIO are useful in determining 

possible relations of authorisation, binding and control which entail responsibility of 

additional subject, but they do not provide for rules of attribution in case of joint 

responsibility. In this field the future accession of the EU to the ECHR might considerably 

enrich general international law. 

 

II. 3. Shared Responsibility in Special Regimes 

 

Particular regimes of responsibility in international law often contain richer regulations 

of shared responsibility than both the ILC’s codifications. One of the most instructing 

examples is contained in Annex IX to the UNCLOS, which lays down rules pertaining to 

regional economic integration organisations being parties to this Convention.25 According to 

Article 5 (1) of Annex IX, such an organisation should deposit a declaration on its 

competences acquired from member states in matters covered by the UNCLOS. Other 

parties might demand information from the organisation or its member states as to which 

party is responsible in a given situation (Article 6 (2)); if such information is not provided in 

due time, the organisation and its member states incur joint and several responsibility.  

Although this regulation seems to contain only secondary rules, it might be argued that, 

in fact, the declaration mechanism establishes a primitive form of joint responsibility. As the 

declarations in question are not subject to external control, international organisations and 

its member states might – to a certain degree – modify the effective attribution of 

responsibility according to their own needs. Consequently, it might be argued that the 

declarations create a special composite subject of responsibility protected by a corporate 

                                                 
24

 Commentary to the Draft Articles on Responsibility of International Organizations, Art. 48, § 1. 
25

 Ilias Plakokefalos, „Shared Responsibility Aspects of the Dispute Settlement Procedures in the Law of the Sea 
Convention”, Journal of International Dispute Settlement, 2013, No. 2, pp. 385-405. 
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veil, insofar as the decisions of the organisation and its member state modify the attribution. 

Whenever responsibility seems to lead to the “territory” of an international organisation and 

its member states, these subject take up the role of delimiting the exact scope of 

responsibility that might be attributed to them. Although this form of joint responsibility 

would be a very confined one – especially in the light of the fact that ultimately 

responsibility is attributed only to one of the subjects – it is an already working example of 

tertiary rules governing shared responsibility. 

 

II. 4. Shared Responsibility in ECHR law 

 

Among special regimes of responsibility the one established by the ECHR seems to be 

one of the most efficient and, in certain aspects, original. As it regards shared responsibility, 

however, the contribution of ECHR law to developing detailed rules is so far limited.    

The Convention itself does not regulate anyhow shared responsibility, although it does 

not expressly preclude it. The Strasbourg organs came to accepting shared responsibility in 

practice, since it served the objective of safeguarding human rights protection in Europe.26 

ECHR case law which contains rules pertaining to shared responsibility includes primarily 

secondary rules which specify material conditions of attributing responsibility to more than 

one state. This attribution is framed by the ECtHR in a more specific term of “jurisdiction” 

from Article 1 ECHR, whose interpretation often determines whether among many subjects, 

against which the allegation of violating the Convention was directed, responsibility might be 

attributed to one or more of them. The role of this concept is particularly visible in the 

attribution of extraterritorial responsibility of states.27 

If shared responsibility, as recognised by the ECtHR, is to be analysed in terms of tertiary 

rules, it has to be first remarked that two kinds of procedural configurations might occur. 

Firstly, the ECtHR might declare responsibility of a state for violating the Convention while 

another state also contributed to committing the violation, although the latter did not take 

part in the proceedings. Responsibility of this other state might be potentially determined in 

                                                 
26

 Maarten den Heijer, „Procedural Aspects of Shared Responsibility in the European Court of Human Rights”, 
Journal of International Dispute Settlement, 2013, No. 2, p. 363. 
27

 The issue of extraterritorial responsibility for violating the ECHR has been a subject of extensive analyses. Cf. 
Jochen Frowein, Wolfgang Peukert, Europäische Menschenrechtskonvention. EMRK-Kommentar, Engel Verlag, 
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different proceedings,28 because the Strasbourg Court does not feel bound by the principle 

of general international law formulated by the ICJ in Monetary gold29 according to which an 

international tribunal has no jurisdiction in cases in which the matter of the dispute affects 

the interests of a third party which does not take part in proceedings.30 Nevertheless, the 

requirement of exhausting domestic measures against this other party (Article 35 (1) ECHR) 

within the period of six months make such an application practically infeasible.  

Secondly, plurality of subjects might participate in the very same proceedings before the 

ECtHR as a result of an application directed against more than one subject. In case of 

individual applications, which are of most importance in the practice of the ECtHR, the 

Convention stipulates in Article 34 that the application must allege a violation of the ECHR by 

one of the parties. Nonetheless, according to case law of the ECtHR, this condition should be 

understood as met if at least one of the parties is alleged to have committed a violation, but 

not necessarily only one. The ECtHR – as well as the European Commission of Human Rights 

before the entry into force of Protocol 11. to the ECHR – did not consider applications 

directed against many parties as inadmissible on this ground. Although such applications are 

not very common, they have contributed to elaboration of the aforementioned secondary 

rules of shared responsibility – in cases such as Ilaşcu, M.S.S. and Rantsev.31 

Apart from cases which concerned shared responsibility only between states, the 

Strasbourg organs had to confront also the thorny issue of shared responsibility between 

international organisations and states. A large majority of cases in which international 

organisations were involved in the issue of attributing responsibility concerned the 

Communities and the EU, because the development of their law gave rise to cases in which 

the alleged violation of a member state was committed in application of a norm of EEC/EU 

law. Nonetheless, no international organisation has so far been a party to the ECHR, which is 

a self-evident prerequisite of incurring responsibility for violating the Convention. For this 

reason the Strasbourg organs might never have declared shared responsibility of a state and 

an international organisation. Therefore the attention of the ECtHR and the Commission had 
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to concentrate on the question whether various degrees of influence of an international 

organisation on a state’s actions might exonerate the latter from responsibility.  

In this regard the Strasbourg organs elaborated a few general principles.32 Firstly, they 

recognised that international organisations are independent legal subjects which cannot be 

conceived of as mere forms of action of its member states.33 In light of the progress of the 

European integration this principle threatened the effectiveness of the Convention, because 

the Communities (and, later, the EU) might have enacted norms binding its member states 

while not being directly responsible for violations of the ECHR that could possibly entail. 

Secondly, the Strasbourg organs refused to attribute responsibility indirectly to member 

states for violations which were committed solely by international organisations created by 

them.34 In other words, the mere act of creating an organisation – without undertaking 

particular actions violating the Convention – cannot lead to responsibility of a member state. 

Thirdly, a member state might not be exonerated from responsibility for violating the 

Convention if it acted in application of a binding norm enacted by an international 

organisation to which it belongs.35 Consequently, even if a member state acts as a de facto 

organ of an international organisation, it might still incur responsibility for the committed act; 

the organisation which influenced the violation becomes therefore indirectly responsible. 

Finally, in Bosphorus the ECtHR established a presumption which shields a member state 

acting, without a margin of appreciation, in application of a norm enacted by an 

international organisation, from incurring responsibility for violating the Convention if the 
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organisation in question provides an equivalent level of protection and the applicant did not 

prove that it was “manifestly deficient” in a given case.36 

All in all, the conditions of shared responsibility elaborated by the ECtHR have been 

limited mainly to secondary rules. In terms of tertiary rules, the Court has never formulated 

a coherent doctrine of attributing joint responsibility. It rather took for granted parallel 

responsibility, namely it attributed responsibility for a violation to each subject if only in its 

case material conditions were met. One important exception to this general conclusion 

might be deduced from the Bosphorus presumption. Viewed in light of classes of rules 

governing international responsibility, it might be perceived as establishing special tertiary 

rules. If shared responsibility of a state and an international organisation is involved (apart 

from the ECtHR’s inability to declare direct responsibility of an international organisation), 

the attribution of responsibility for a violation to a state may be precluded if additional 

criteria concerning the organisation are met, even if on the level of secondary rules 

responsibility for the act would be attributable to this state. In other words, the Bosphorus 

presumption might be viewed as establishing sui generis “negative joint responsibility”, that 

is precluding the attribution of responsibility to any of the potentially involved subjects if the 

specific criteria of the level of protection, formulated on the level of tertiary rules, are 

fulfilled. 

Despite this exception, law of the ECHR does not contain detailed rules concerning 

shared responsibility, especially when it comes to joint responsibility and tertiary rules. This 

situation, however, will change with the accession of the first international organisation to 

the ECHR. 

 

III. The Accession of the EU to the ECHR and Development of Law of Shared 

Responsibility 

  

III. 1. The Need for Special Regulations 

 

If the EU is to become a party to the Convention, the functioning of the ECHR control 

system must be adapted to the needs of this particular international organisation. Some of 

the adaptations are obvious and technical, given that the Convention was a treaty designed 
                                                 
36
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solely for states. What is more intriguing, however, is the degree to which law of the ECHR 

demands new innovative solutions in matters of shared responsibility. The EU will be a party 

of a unique status, which stems principally from the fact that, on the one hand, its scope of 

activity, powers and quantity of enacted norms have no precedence in the history of 

international organisations, while on the other hand the European Union rarely implements 

itself the norms it enacts. This “normative control” of an international organisation over 

state’s actions is an unprecedented challenge from the point of view of shared responsibility. 

The functioning of the EU relies – to a high degree – on the cooperation with its member 

states which apply EU law. For this reason situations in which the EU might be solely 

responsible for an alleged violation will be relatively scarce (such as in cases Dufay and 

Connolly, cited above). Usually the EU norm, whose concordance with the ECHR is 

challenged by the applicant, will be applied by one or more member states. Victims of 

violations caused by EU law will therefore be confronted with simultaneous actions of at 

least two parties of the Convention: the EU, which enacted a norm, and a member state, 

whose application of this norm lead directly to the violation. Although both actions are 

different in character, they are clearly linked – not only as far as causation is concerned, but 

also when it comes to removing consequences of the violation. The binding character of EU 

norms for member states makes it impossible – from the EU point of view – that member 

states might simply desist from applying an EU norm discordant with the ECHR, while the 

norm would be still in force; such an action would violate ground principles of EU law. 

Therefore effects of the violation will have to be removed through a joint action undertaken 

by the EU (which should repeal the unconventional norm) and by the member state (which 

should repeal the norms which implement EU law in this regard, if they are any, and change 

its practice).  

Consequently, the very objective of safeguarding the effectiveness of the ECHR control 

system requires a form of joint responsibility before the EU and its member state(s), so that 

one ruling of the ECtHR should bind all of them and be implemented in a coordinated 

manner, thereby removing all consequences of the violation and preventing its repeat. Joint 

responsibility also guarantees that a member state is not confronted with contradictory 

requirements, which would happen if it were obliged both to respect EU law, obeying a 
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challenged, but valid unconventional norm, and to implement an ECtHR ruling declaring that 

the practice imposed by the norm is discordant with the Convention. 37   

Finally, joint responsibility is probably the only way to protect autonomy of EU law, 

which demands that no third institution be entitled to interpret the division of competences 

between the EU and its member states. The accession, which extends the jurisdiction of the 

ECtHR over actions and omissions of the EU, must be reconciled with the need for 

safeguarding the interpretative monopoly of the CJEU. In order to attribute responsibility to 

the EU and its member state(s) separately, the ECtHR would have to establish whether the 

state(s) had a margin of appreciation in application of an EU norm and whether the source of 

the violation lay entirely in the action of the state(s), the EU or, contrariwise, should be 

linked to the inextricable conjunction of their actions. Such attribution, however, would 

require the ECtHR to interpret not only the EU norm in question – with a view to establishing 

the precise source of the violation and the margin of appreciation on the part of member 

state(s) – but also the division of competences as stipulated by the Treaties.  

It is important to notice that if the ECtHR were allowed to undertake this type of 

attribution, its interpretation of EU law would directly influence the declaration of 

responsibility and, consequently, the scope of obligations imposed on each party by the 

ruling; therefore the EU and its member state(s) would be internationally obliged to fulfill an 

obligation which might not be concordant with rules applicable to their internal relations. 

However acceptable could this be from the point of view of general international law,38 it 

would be detrimental to autonomy of EU law, vigorously defended by the CJEU. For this 
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reason the project of the EU accession to the ECHR was not endorsed until sufficient 

requirements as to the conditions of accession were formulated in Protocol 8 to the Treaty 

of Lisbon.39 

All in all, the specific relation between the EU and its member states, as well as the 

unique character of the ECHR – which imposes on its parties objective obligations to 
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safeguard human rights – creates an unprecedented opportunity to establish an innovative 

form of joint responsibility, which might in future pave the way for development of the role 

of tertiary rules in general international law pertaining to shared responsibility. 

 

III. 2. Co-Respondent Mechanism and Its Novelty for Rules of Shared Responsibility 

 

In order to fulfill the demands of Protocol 8 to the Treaty of Lisbon and to safeguard 

autonomy of EU law after the accession, the EU and its member states envisaged concluding 

a special accession agreement which would lay down special rules pertaining to the future 

status of the EU among other parties to the Convention. The final draft of the accession 

agreement (later as DAA) was agreed upon in July 2013.40 As it was already mentioned, the 

CJEU issued on 18 December 2014 a negative opinion on its concordance with the Treaties 

(Opinion 2/13). Nonetheless, the draft remains the basic point of reference in addressing the 

issues of future shared responsibility, as it reveals the intentions of the negotiating parties; 

moreover, in the field of shared responsibility the objections of the CJEU concerned minor 

arrangements and did not challenge the principal assumptions of the accepted solutions.  

As far as shared responsibility for violating the ECHR is concerned, the DAA envisages 

creation of a special mode of responsibility, both material and procedural, named “co-

respondent mechanism” (later as CRM).  

In its procedural aspect, the CRM is designed to secure the participation of all potentially 

responsible parties in proceedings. Since it is the applicant who chooses freely the ECHR 

party whose action allegedly infringed the Convention, there might be situations in which 

the application is directed either only against the EU or only against its member state(s) 

while, under closer scrutiny, there were more than these actors. The need of other parties’ 

joining the proceedings might become manifest only at a late stage of proceedings, so it was 

necessary to secure that the initially specified scope of parties to the proceedings might be 

modified. Concrete arrangements in this domain were a subject of long discussions and 

negotiations, concentrating on which subject – the parties, the ECtHR or both – would be 

eligible to make the new party join the proceedings. Eventually, a very modest approach was 

                                                 
40

 The CDDH Ad Hoc Negotiation Group and the European Commission on the Accession of the European Union 
to the European Convention on Human Rights, Final Report to the CDDH, 10.07.2013, Doc. no. 
47_1(2013)008rev2. 
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adopted: it was agreed that joining the proceedings would be entirely voluntary for the 

parties; the ECtHR was granted a role of a de facto notary of their requests, but even this 

capacity of the Court will have to be removed from the DAA according to the demands of the 

CJEU.41  

The procedural aspect of the CRM allows of two configurations: either it is the EU that 

might join the proceedings against a member state, or, symmetrically, member states join 

the proceedings against the EU. The conditions of triggering the CRM pertaining to both 

configurations respectively were formulated as follows: 

 

Where an application is directed against one or more member States of the European Union, the European 

Union may become a co-respondent to the proceedings in respect of an alleged violation notified by the Court 

if it appears that such allegation calls into question the compatibility with the rights at issue defined in the 

Convention or in the protocols to which the European Union has acceded of a provision of European Union law, 

including decisions taken under the Treaty on European Union and under the Treaty on the Functioning of the 

European Union, notably where that violation could have been avoided only by disregarding an obligation 

under European Union law. (Art. 3 (2) DAA) 

 

Where an application is directed against the European Union, the European Union member States may 

become co-respondents to the proceedings in respect of an alleged violation notified by the Court if it appears 

that such allegation calls into question the compatibility with the rights at issue defined in the Convention or in 

the protocols to which the European Union has acceded of a provision of the Treaty on European Union, the 

Treaty on the Functioning of the European Union or any other provision having the same legal value pursuant 

to those instruments, notably where that violation could have been avoided only by disregarding an obligation 

under those instruments. (Art. 3 (3) DAA) 

 

Moreover, the CRM might be triggered also when the application was directed both 

against the EU and its member state(s): 

 

Where an application is directed against and notified to both the European Union and one or more of its 

member States, the status of any respondent may be changed to that of a co-respondent if the conditions in 

paragraph 2 or paragraph 3 of this article are met. (Article 3 (4) DAA) 

 

These conditions prove clearly, that unless the CRM is triggered, tacit tertiary rules of the 

ECHR demand that responsibility of multiple subjects should be analysed and attributed 
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separately and independently. If the CRM is in force, however, different tertiary rules apply – 

and the material aspect of the mechanism comes into play. 

The CRM in its material aspect means that the EU and its member state(s) might be 

declared jointly responsible for violating the Convention. Its legal basis is stipulated by 

Article 3 (7) DAA: 

 

If the violation in respect of which a High Contracting Party is a co-respondent to the proceedings is 

established, the respondent and the co-respondent shall be jointly responsible for that violation, unless the 

Court, on the basis of the reasons given by the respondent and the co-respondent, and having sought the views 

of the applicant, decides that only one of them be held responsible. 

  

This provision was partly challenged by the CJEU in its Opinion 2/13, which ruled that the 

CRM might not be terminated by a decision of the ECtHR.42 The only solutions admissible for 

the CJEU are either giving up on the termination mechanism or subjecting it to the binding 

decision of the CJEU. These conclusions, however, not only do not modify the essence of 

joint responsibility, but even solidify it. If the CRM is adopted in the shape outlined in the 

DAA and modified by the CJEU, it will be an unprecedented example of tertiary rules 

governing joint responsibility. 

In cases in which the CRM will be triggered, the attribution of responsibility by the ECtHR 

will have to stop before the corporate veil created over a new sui generis subject of 

responsibility, composed of the EU and its member state(s). The Strasbourg Court will not be 

therefore entitled to apportion responsibility or obligations among them. In this regard they 

will retain full autonomy, deciding in a special procedure – yet to be designed in detail – the 

scope of each one’s obligations.  

It is important to notice that tertiary rules of shared responsibility, as proposed in the 

DAA, will be capable of significantly modifying secondary rules. Firstly, if the demands of the 

CJEU are fully fulfilled, the ECtHR will have no jurisdiction over launching or terminating the 

mechanism; it will not be even entitled to assess whether the condition of triggering the 

CRM are met. As a consequence, it will be dependent entirely on either the EU or its 

member state(s) whether they join the already opened proceedings. In this way, by their 

own decision they will modify the eventual attribution of responsibility. 
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Secondly, such formulation of tertiary rules might modify secondary rules pertaining to 

the very conditions of attribution. If, for example, the EU joins the proceedings although 

there is no direct link between its action or omission and the alleged violation – whereas in 

ordinary proceedings it would incur no responsibility – the ECtHR will have to nonetheless 

attribute responsibility to the composite sui generis subject. In this respect the tertiary rules 

of the CRM dissociate attribution of responsibility from its principal material condition which 

is attribution of conduct. The situation in question is not purely theoretical, as the EU might 

consider joining the proceedings even without its direct involvement in the violation only to 

protect autonomy of its law.  

The wording of Article 3 (7) DAA is quite laconic. It is not clear how exactly the future 

rulings of the ECtHR will have to look. Nonetheless, even now it is possible to notice that the 

scope of the proposed tertiary rules is unprecedented in international law. They will grant 

subjects of responsibility a broad scope of appreciation as to when the corporate veil should 

be invoked and how the eventually declared responsibility should be apportioned. The usage 

of tertiary rules in the CRM might serve for a model of reconciling contradictory demands of 

two special regimes of international law. In the world of growing specialisation and 

fragmentation of general international law, tertiary rules of shared responsibility might be a 

valuable tool as they create a link between heterogeneous regimes. In this regard they may 

be particularly useful for development of special regimes of responsibility which may easier 

address the needs of inter-dependent subjects of international law. Their disadvantages, 

however, should not be omitted: joint responsibility increases the role of responsible 

subjects and demands their loyal cooperation in order to maintain the efficacy of the regime 

of responsibility (especially in the domain of human rights protection).  

 

III. 4. New Challenges for the European Court of Human Rights 

 

The co-respondent mechanism, as regulated by the draft accession agreement, is already 

a unique legal institution in the domain of shared responsibility. Nevertheless, the laconic 

wording of Article 3 (7) DAA does not provide much information as to how joint 

responsibility should be adjudicated upon in practice – except for the obvious formula that 

two or more subjects must be held jointly responsible for a violation. What might be found 

particularly wanting are rules of attribution of conduct. In this domain the onus will be on 
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the ECtHR to fill out the skeletal regulation of joint responsibility with more substantial 

content. Therefore it might be safely assumed that if the CRM in its current form (with 

amendments demanded by the CJEU) comes into force, the ECtHR will have to pioneer new 

rules of joint responsibility, thereby becoming a laboratory for future development of 

general international law. 

Formally, the DAA demands only that if the CRM is launched, the ECtHR must attribute 

joint responsibility to the EU and its member state(s) which therefore, as Walter Obwexer 

put it, “melt into one”.43 Theoretically it would be acceptable that the Court undertakes its 

usual legal reasoning, concentrating on the link between a party, its conduct and violation, if 

only the eventual responsibility as declared as joint. Such a ruling already satisfies some of 

the needs of the EU and its member states, since the ruling binds all of them. The main 

objective of the mechanism, however, namely safeguarding autonomy of EU law, requires 

that the ECtHR modify should its methods of reasoning. If the Strasbourg Court is to be 

prevented from interpreting EU law, it cannot assess separately the conduct of the EU and 

its member state(s) with respect to a possible violation of the Convention, let alone analyse 

the scope of obligations of a member state under EU law. Meeting this requirement might 

be difficult, as it blocks usual reasoning on the attribution of conduct.  

The ECtHR will have to navigate carefully between the Scylla of infringing autonomy of 

EU law and the Charybdis of defective attribution. Beyond doubt, the main point of the 

reasoning should be the assessment of the alleged conduct in the light of its conformity with 

the Convention. As far as the attribution of conduct is concerned, the reasoning should be 

much more restrained. It should be sufficient to demonstrate that a member state 

undertook a certain action or omission and that this action or omission was generally 

determined by EU law. Any further investigation into the substantial link before the norm of 

EU law in question and the action or omission should be suspended. In this regard the 

request of the EU or of its member state(s) to join the proceedings should be perceived as a 

sui generis acceptance of responsibility insofar as the attribution of conduct is concerned. 

Responsibility could be therefore attributed to the joint subject if the following conditions 

are met: (1) the conduct in question infringes the Convention, (2) the EU and its member 

state(s), taking part in proceedings, request that joint responsibility be adjudicated, (3) the 

conduct in question cannot be causally linked to any other party to the Convention. 
                                                 
43

 W. Obwexer, “Der Beitritt der EU zur EMRK…”, p. 129. 
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The ECtHR’s approach is difficult to predict, but given that it has rarely cherished 

elaborate theoretical constructions, preferring practical and workable reasoning instead, it is 

also possible that the Court will simply undertake a separate attribution of conduct to the EU 

and its member state(s) “in private” and then, once the test of attribution yields a positive 

result, it will simply omit in the ruling the fragile question of attribution, shrouding it behind 

the corporate veil of joint responsibility.  

These problems clearly demonstrates that adjudicating on joint responsibility within the 

framework of the CRM might be particularly tricky. On the one hand, if the ECtHR abstains 

from assessing the conduct of the EU and its member state(s) separately, it runs the risk that 

the ruling will not be adequately implemented. On the other hand, detailed description of 

the committed violation in respect to all parties threatens the very objective of the CRM. 

Finally, the ECtHR will have to answer the question whether the attribution only to the 

EU or to its member state(s) is possible if the CRM was not launched, the application is 

directed only against the EU or its member state(s), while there is a causal link between the 

act or omission violating the Convention and the conduct both of the EU and the member 

state(s). Given that the ECtHR does not apply the aforementioned principle formulated by 

the ICJ in Monetary gold, the answer will be probably positive; nevertheless, the current 

doctrine of the Court cannot be mechanically transferred to the future relations between 

the EU and its member states and will require at least a new justification. 

 

IV. Conclusion 

 

At first sight the EU accession to the ECHR appears as an event of local importance to 

international law. The specificity of both regimes which will be thus linked – EU law and law 

of the ECHR – significantly influences the final shape of the accession, which in many regards 

contributes to their development and not to creative evolution of general international law. 

Both of these regimes, however, present a unique level of integration and effectiveness. 

Insofar as they pave the way for possible future evolution of international law – in which 

special, perhaps even self-contained regimes will be a rule rather than an exception – they 

may also contribute to development of law of shared responsibility.  

The co-respondent mechanism, which is one of the core institutions to be established by 

the accession, augurs unprecedented innovation in the practice of shared responsibility, 
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especially as it regards tertiary rules. The CRM will introduce a first fully-fledged form of joint 

responsibility, whose declaring will depend also on the parties. In this regard the CRM might 

be a model for future relations between special regimes in international law as far as 

responsibility is concerned. Challenges will be manifold: determining the ultimate shape of 

the CRM, development of special rules of attribution applied within the CRM and, finally – if 

the CRM is to become a model for general international law – disentangling its basic 

principles from the specific context of EU law and the ECHR.  

All in all, the CRM might contribute to elevating rules of responsibility to a much higher 

level than the one from both the ILC’s codifications. 


